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John Rawls’s A Theory of Justice (1971) is one of the most
influential books in moral and political philosophy pub-
lished within the last one hundred years. It is read not just
by philosophers, but also by those working in the fields of
political science, law and social policy. His later works –
Political Liberalism (1993) and The Law of Peoples (1999)
– further expand his audience, as they raise issues of
importance to theologians, particularly those working in
the field of comparative religion, and to theorists of inter-
national relations. The aim of this book is to provide a
comprehensive commentary on Rawls, extending from
his earliest articles from the 1950s to work published just
before his death in 2002. Although his books and articles
cross disciplinary boundaries in terms of their relevance,
there is a focus to Rawls’s work that distinguishes him
from many other philosophers: he was concerned above
all with the fair distribution of goods in society. Those
goods are not simply material resources, such as income,
but also freedom and political power. This concern with
‘distributive justice’, whilst seemingly narrow, opens up
many important debates. These include: debates about
the nature of the goods to be distributed; the relationship
between freedom,equality and efficiency; gender relations;
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the moral justification of political principles and the problems of
justifying such principles in a culturally and religiously diverse
society; the conflict between moral autonomy and state coercion;
and issues of global justice and human rights.

Whilst Rawls’s work is of great relevance to politics and society,
it is expressed in language which may appear ‘abstract’ and at
times daunting. There is a danger that a reader interested in ques-
tions of distributive justice will become disillusioned. I have tried
in this book to strike a balance between on the one hand clarifying
and in places simplifying Rawls’s arguments, and on the other
engaging with the complexities of his thought. I have also bal-
anced exegesis and criticism: readers want to know what Rawls
argued, not what a commentator thinks Rawls should have said.
However, a good part of Rawls’s importance lies in the debates
which he sparked, and much can be gained by exploring critical
perspectives on Rawls. Through these critical perspectives I have
attempted to convey my view of his arguments and of his ultimate
significance as a political philosopher.

In writing this book I have benefited from the support and
intellectual stimulation given by students and colleagues at 
Glasgow University, and especially Michael Lessnoff. I would also
like to acknowledge the help and influence of my teachers at the
London School of Economics,where I was a graduate student.The
guidance provided by Victoria Roddam, Mark Hopwood and
Martha Jay at Oneworld has been invaluable,and the comments of
the two anonymous reviewers were useful in improving the style,
organization and argument of the book. Finally, the encourage-
ment of my parents, Douglas and Heather Graham, has been
essential to the pursuit of my studies in political philosophy, and
for that I am grateful.
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Life and Work

When John Rawls died aged 81 in November 2002, the
obituaries in the major newspapers were surprisingly
extensive. Surprising because Rawls was not a ‘public
intellectual’. All who knew him stressed his shyness, mod-
esty and determined avoidance of publicity. Rare were his
interventions in current events.He gave only one ‘personal’
interview in the course of his career, and that was to a
small student magazine. He was reluctant to accept
awards. But although the audience for his work has 
largely been confined to the academic world, the impact
therein was of such a scale that by the time of his death
glimmers of awareness of his significance had broken
through to the wider world. His most important work – A
Theory of Justice (1971) – has sold over 250,000 copies,
and been translated into twenty languages. This book  on
Rawls is one more addition to a huge secondary literature,
amounting to an estimated 5,000 works. A Google search
for ‘John Rawls’ will generate 2 million pages; by this –
admittedly rather dubious – measure of importance, he
beats Immanuel Kant (1.9 million) and almost equals
Friedrich Nietzsche (2.2 million). Not quite as many as
Karl Marx, on 6 million, but still astonishing for someone
who is not a household name, even amongst the generally
well-educated. Who then was John Rawls? 
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Rawls wrote A Theory of Justice during an unusually unstable
period in American history – at the height of the Vietnam War,
and towards the end of the struggle for civil rights in the Deep
South.Yet there is no direct reflection on these events in the book,
and except for a brief footnote reference to Martin Luther King
this holds even for his discussion of civil disobedience (Rawls
1972: 364n). It is true that as a professor at Harvard University he
identified himself with the anti-war movement, but this activity,
whilst not inconsistent with his writings, appears quite separate
from them. Only towards the end of his life did he comment on a
concrete political event, condemning, on the fiftieth anniversary,
the atomic bombing of Nagasaki and Hiroshima (Rawls 1999b:
565–72). The point is that biography is not essential to under-
standing Rawls’s work. This contrasts with the cases where 
biography is helpful and illuminating (Wittgenstein), or essential
(Nietzsche). However, readers coming to Rawls for the first time
may find a personal sketch of the man useful in ‘humanizing’
what could appear a ‘dry’ argument, although the word ‘dry’ is 
a mischaracterization of work that addresses fundamentally
important political questions in an intellectually imaginative way,
and that has generated a series of major philosophical debates. In
writing this sketch I have relied upon accounts of those who knew
and were influenced by him, such as Thomas Nagel and Martha
Nussbaum, as well as an obituary by Ben Rogers, who in 1999 had
interviewed Rawls’s friends and colleagues.

Rawls was born the second of five brothers in Baltimore 
(Maryland). His father had established himself as a highly success-
ful tax lawyer and constitutional expert, whilst his mother was
active in Democratic Party politics and campaigned for voting
rights for women.Whilst not part of the Deep South,Maryland was
a part of the former Confederacy,and according to at least one obitu-
ary Rawls’s father,William Lee Rawls,shared the racial bigotry of his
time and place.For John Rawls, the slavery of the South and the fail-
ure after the Civil War to grant effective rights to black Americans
became the paradigm of injustice. Thomas Nagel describes Rawls’s
background as that of an ‘upper-class Southerner’, and other 
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commentators have suggested that as well as discomfort at the 
slavery heritage of his home state, he had a powerful sense of the
contingency of life – the sense that ‘there but for the grace of God
go I’. Natural assets, such as good heath and intelligence, and
socially acquired assets, such as a privileged upbringing, combine
to give some people very significant advantages in life. Rawls felt
that how we organize society should ameliorate rather than exac-
erbate natural disadvantage. Although in later revisions of his
work he pulled away from this claim, in the first edition of A The-
ory of Justice he describes natural assets as a social resource to be
used for the advantage of the least well-off, and any differences in
income and other resources enjoyed by the wealthy are not
deserved, for nobody creates his or her natural assets – not even the
propensity to work hard (Rawls 1972: 311–12).

After Kent School, a private establishment in Connecticut,
Rawls entered Princeton University. At this time he expressed a
desire to become a minister of religion, and although for reasons
that are unclear he dropped this aspiration, he retained, accord-
ing to friends, an ‘essentially religious outlook’ (Rogers 2002).
Unlike many political philosophers, who, to use Max Weber’s
phrase are ‘religiously unmusical’, Rawls had a feel for religious
belief and experience. One of the motivations for a shift in his
work between the 1970s and the 1990s was the attempt to correct
what he regarded as a defect in A Theory of Justice, namely that it
relied on a conception of human agency and rationality which a
reasonable Christian or Muslim might reject. The way we defend
principles of justice must not rely on ‘sectarian’ humanist pre-
mises – it should be possible for reasonable Jews, Christians,
Muslims, atheists and those of many other beliefs to embrace the
just society. His discussion of abortion, whilst concluding that
there should be a right to it, is sensitive both to religious and 
secular arguments for its prohibition, recognizing that the dispute
over the status of the unborn child may never be resolved (Rawls
1999a: 169–71).

After completing his first degree one semester early Rawls
joined the US Army as an infantryman, seeing action in New
Guinea and the Philippines. He was later to say that the Second
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World War overshadowed everything he had done as a student,
and stimulated his interest in politics (Rogers 2002). Indeed, his
entire academic oeuvre is devoted to moral and political theory,
and one of his last works, The Law of Peoples, explores some of the
issues raised by that conflict. He was in the Pacific in August 1945
when the atomic bombs were dropped on the Japanese cities of
Hiroshima and Nagasaki.

After the war Rawls undertook a doctorate in philosophy, with
a thesis on ethical decision-making. Some philosophers switch
from one paradigm to another, and sometimes from one set of
philosophical interests to another. Rawls is remarkably consistent
in his interests, and changes in his arguments were gradual, rather
than being seismic shifts. Rawls’s preferred outlet for the initial
publication of his ideas was the journal article, and in 1999 all his
articles were brought together in a single volume, Collected Papers.
There are twenty-six articles and an interview. This is not a huge
output for a career that spanned fifty years, but the articles he 
did publish appeared in the most prestigious journals and often
provoked an immediate debate, even before they reappeared in
revised form in his books. In the twenty-year period before the
publication of A Theory of Justice, particularly notable articles
include his second one,‘Two Concepts of Rules’ (1955), which has
been very influential in debates about punishment, ‘Legal Obliga-
tion and the Duty of Fair Play’ (1964) and ‘The Justification of
Civil Disobedience’ (1969), which, as the titles suggest, are con-
cerned with the closely related issues of political obligation and civil
disobedience. During this time Rawls studied or worked at Oxford
(1952–3), Cornell, Harvard and the Massachusetts Institute of
Technology, before finally settling at Harvard again. He spent the
rest of his career in the Philosophy Department at Harvard.

The 1950s and 1960s are often portrayed as the dog days of moral
and political philosophy. Under the influence of the late work of
Ludwig Wittgenstein it was thought that moral concepts and
arguments derived their validity from the contexts in which they
are used: there were language games in which people moved words
around as if they were pieces on a board, and the words only had
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meaning by reference to the game. Furthermore, the same words
could be used in different ways, such that the meaning of a word
depended on context and not upon any essence. For example, the
word ‘game’ itself might carry connotations of winning or losing,
of rules, of competition, but none of these need be present every
time the word is used. There are, at best, ‘family resemblances’ or
overlap between different employments of the word. Applying
this to moral language, terms such as good and bad, right and
wrong, justice and fairness have meaning only in particular con-
texts, with the consequence that ‘theories’ are simply moves in a
game.A theory only has influence on people if it causes them to act
in some way. It is emotive rather than cognitive. A consequence
was that the dominant meta-ethical theories of this period – a
meta-ethical theory being one that attempts to explain the 
meaning of moral language – were ordinary language philosophy
and emotivism. It would not be crude to say that ordinary lan-
guage philosophy amounted to a cataloguing exercise: everyday
usage of words like good and bad were listed and compared.
Emotivists claimed moral communication was the expression of
emotional states. The dominant ethical theories – that is, theories
about what we should actually do – were utilitarianism in its vari-
ous forms and intuitionism, which unlike eighteenth century 
versions, did not depend on metaphysical claims about a ‘moral
sense’, but was the idea that we judge right and wrong by making
intuitive judgements (eighteenth century intuitionism was a
meta-ethical rather than an ethical theory). Given the scepticism
about moral objectivity engendered by the meta-ethical theories
of ordinary language philosophy and emotivism, it is not surpris-
ing that utilitarianism and intuitionism were the dominant ethical
theories. Utilitarianism requires minimal reliance on any meta-
physical claims about the nature of the human agent and the
structure of reason, and intuitionism is a complete abandonment
of metaphysical claims.

The development of Rawls’s work up to 1971 has to be seen in
the context of these philosophical trends. Only gradually, and 
tentatively, does he break with them. The idea of reflective equilib-
rium relies strongly on an appeal to intuition and there is a strong,
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and explicit, utilitarian basis to Rawls’s 1955 article ‘Two Concepts
of Rules’ (see Rawls 1999b: 33–46).Whereas in 1955 Rawls sets out
to defend utilitarianism, in A Theory of Justice he condemns it for
failing to take seriously the separateness of persons, and regards
both it and intuitionism as prime targets. Inspired in large part by
Rawls’s theory of justice, Kantianism, which relies on a complex
conception of human agency and practical reason, once again
became fashionable, as did the idea of building theories, which
whilst respectful of the capacity of ‘ordinary people’ to make
moral judgements entailed a challenge to everyday moral beliefs.
Using his own phrase, Rawls’s work can be characterized as an
exercise in ‘realistic utopianism’: he aims to uncover possibilities
for social and political change latent in everyday experience. This
is not a pure utopianism,disconnected from historical experience,
but it is reformative.

Thomas Nagel, whose work bears important affinities to Rawls’s,
dedicated his main work on political theory, Equality and Partial-
ity (Nagel 1991), to ‘John Rawls, who changed the subject’. To
knowing readers, that dedication carries a double meaning: Rawls
changed the discipline of political philosophy, and he did so by
changing its topic from a parochial concern with the meaning of
moral terms to the framing of a ‘big’ question: what constitutes a
fair distribution of the benefits and burdens of social co-
operation? The answers he provides in A Theory of Justice generated
a variety of debates among political philosophers, and whilst 
the claim that he brought political philosophy back from the dead
may be an exaggeration, he did fundamentally change its central
preoccupation. It may be too early to assess the historical signifi-
cance of the book, but it does have the makings of a great work in
moral and political theory, comparable to Hobbes’s Leviathan or
Mill’s On Liberty. Stylistically, it has come in for a great deal of
criticism, with commentators arguing that Rawls simply stitched
together earlier journal articles.However,whilst it is fair to say that
A Theory of Justice is not an easy read, it does have a relatively clear
structure: three parts, nine chapters and 87 sections. The first part
outlines the theory, the second part develops the derivation of the
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principles of justice and the third part focuses on questions of
rationality and motivation. And, as Ben Rogers suggests, Rawls
was ‘a phrasemaker – as well as an idea-forger – of brilliance’
(Rogers 2002). The glossary of this book is full of phrases that
Rawls invented: ‘original position’, ‘veil of ignorance’, ‘difference
principle’ and so on. Furthermore, as many commentators have
observed, all Rawls’s book have excellent indexes – his skill at con-
structing indexes may have its origins in work carried out as a
research student on the indexes to the English translations of
Nietzsche’s writings.

Rawls had modest expectations for A Theory of Justice and was
amazed by the impact it made. Certainly, the work did not emerge
from nowhere, for its main arguments had been trailed in journal
articles, and mimeographed drafts of the book had been circulat-
ing among graduate students, many of whom were holding 
academic posts in other universities by the early 1970s. Nonethe-
less, the work was unexpectedly successful. It is interesting to specu-
late what Rawls might have gone on to write had the book been
merely a modest success. He had planned to write a book on moral
psychology, but instead was forced to defend his theory of justice.
Since, in my view, the most important and enduring questions
raised by Rawls’s work concern his conception of human motiva-
tion, a book on moral psychology might have been the natural
next step in the development of his work. As it was, his energies
were somewhat dissipated by having to defend the many claims he
makes in his book, and eventually he shifted the basis of his argu-
ment away from an (underdeveloped) Kantianism to a form of
relativism, which dispensed with the Kantian conception of the
human agent. Although I think this was a mistake, the later work
does raise important issues, and is particularly relevant to current
debates concerning cultural diversity and religious toleration.

Rawls’s significance must be understood, at least in part, as a con-
sequence of the reaction to his theory of justice. And to an extent,
the development of his work after A Theory of Justice was dictated
by critiques of it. In later chapters of this book – especially chap-
ters 5 and 6 – I try to capture something of the debates generated
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by Rawls’s theory. The reactions to the theory came in waves, with
the first ones being a sympathetic response from the social demo-
cratic left, and hostility from the Marxist left and libertarian right.
In his book Rawls sets out two principles of justice, the first of
which is intended to guarantee each individual a basic set of equal
liberties, and the second ensuring that in terms of material
resources the worst-off are as well-off as possible. Given the need
for incentives to produce, the second principle will almost 
certainly result in an unequal distribution of income. The second
principle caught the attention of social democrats, because it 
provided a response to the trickle-down argument of the New
Right. Appealing to empirical economic evidence, such as the 
Laffer Curve, New Right thinkers argued that high taxes harmed
the poor, for the wealthy stopped working, emigrated or at the
very least engaged in tax avoidance measures such as putting 
capital into off-shore funds. By cutting the top rate of income tax
economic activity was stimulated, thus creating more jobs at all
levels of pay and increasing the tax yield. This benefited the poor.
Social democrats could concede that income differentials might
be productive, but they used Rawls’s argument to demonstrate
that such differentials were morally justified if and only if they did
indeed make the worst-off as well-off as possible.

Whilst social democrats found intellectual support in A Theory
of Justice, Marxists saw Rawls as a defender of capitalist inequality.
Although he argued that his theory was neutral between capitalist
and socialist forms of economic organization, maintaining that
the two principles could be realized under either system, two
aspects of his theory point to a tacit endorsement of capitalism.
First, his efficiency argument assumes that people are strongly
motivated by self-interest. Second, the fact that the first principle
(equal liberty) takes priority over the second (difference prin-
ciple) limits the extent to which wealth can be redistributed.
Although the Marxist critique became more muted after the
1980s, in part because Rawlsian liberalism looked highly egalitar-
ian set against the theories of the now dominant New Right (or
‘neo-liberals’), there continues to be Marxian (if not Marxist) 
criticism of his work, and in one of his last works Rawls himself
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doubted the principles of justice could be realized in a welfare state
capitalist society. What is required is a redistribution of product-
ive assets (Rawls 2001: 135–8).

Rawls was also attacked from the right, by libertarians such as
his fellow Harvard philosopher Robert Nozick. In his book Anar-
chy, State, and Utopia (1974) Nozick defends a minimal state – that
is, a state whose functions are restricted to policing – against the
‘extensive state’, which he believes would be required by Rawls’s
theory of justice. Nozick argues that Rawls’s principles of justice
entail continual interference in individuals’ free choice. The
appearance of Anarchy, State, and Utopia gave rise to a rather neat
left-right debate, and seemed to reflect in philosophical debate
what was going on in the ‘real world’ of politics. In the United
States the consensus around the state interventionist policies of
the 1930s New Deal and the 1960s Great Society was breaking
down, with Ronald Reagan providing the political leadership for a
movement that advocated a much smaller state and greater 
personal responsibility. In Britain the post-war welfare state settle-
ment was challenged by Margaret Thatcher. However, despite the
apparent affinity between philosophical debate and political
events, Rawls’s and Nozick’s books were different not simply in
their substantive proposals, but also in their aims. Whilst Nozick’s
was superficially more readable, and indeed quite entertaining, it
was less philosophically sophisticated than Rawls’s. The justifica-
tion for the minimal state was thin, resting as it did on the 
assertion that we have natural rights to private property, and these
rights create severe restraints on what the state can require of us.

Rawls’s theory of justice has two aspects: a method for deriving
principles, and an account of what would be derived were we to 
follow that method. During the 1980s Rawls made relatively 
modest changes to the principles themselves, but he made major
revisions to the method. Rawls describes his method for deriving
principles as contractarian: rational agents choose principles in a
hypothetical situation in which they are free and equal. Some 
commentators argued that this method relied on an implausible or
even incoherent conception of human agency, and this criticism
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was at the centre of what became termed the ‘communitarian-
individualist’ debate of the 1980s (it was sometimes dubbed the
‘communitarian-liberal’debate, but many communitarians resisted
this, claiming they were offering an alternative liberal theory).
Michael Sandel’s book Liberalism and the Limits of Justice (1982),
was the most influential ‘communitarian’ critique, although in a
later reissue (1998) he disowns that label. Sandel argues that Rawls
projects a thin, individualistic and asocial model of human agency
and human relationships. Sandel’s critique is ambiguous, for on
the one hand he maintains that Rawls’s theory is incoherent,but on
the other he claims that we – meaning,Americans – ‘live Rawls’.The
pathologies of contemporary America, including the atomism and
decline of social capital summed up in the title of Robert Putnam’s
book Bowling Alone, are theorised by Rawls. Although there was a
strong whiff of conservatism about the communitarian critique,
interestingly enough, a similar type of critique was advanced by
feminists, who objected not only to some of the implications of the
two principles, especially the apparent exclusion of the family from
the scope of justice, but also to the ‘ethic of impartiality’ which
underlay Rawls’s contractarianism. Such an ethic was ‘masculinist’
and marginalized female moral experience,which manifested itself
in ‘caring’.

Rawls was always generous in citing those who had criticized
his work, or made contributions to the development of his 
argument. But he also had a tendency to relegate responses to
footnotes, and his reaction to communitarian and feminist criti-
cisms of his method exemplifies this. I would argue that, although
not adequately acknowledged by Rawls, the most significant
developments in his work were a reaction to the criticisms of his
model of the human moral agent. Through the 1980s Rawls 
developed a new way of understanding the derivation of the prin-
ciples of justice. He did not jettison any of the concepts set out in 
A Theory of Justice, but rather introduced new concepts which
force us to reinterpret the old ones. The new position is summed
up, slogan-like, in the title of an influential article from 1985:
‘justice as fairness: political not metaphysical’. His ‘revisions’ came
together in book form with the publication of Political Liberalism
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(Rawls 1996; first published 1993).Rawls ‘final position’was much
less Kantian and drew more on the tradition of religious toleration
that had developed in Europe after the Wars of Religion – that is,
after 1648 – and was instrumental in the formation of the United
States. In some ways, the late Rawls is much more American. These
motifs may have been present in the earlier work, but Rawls’s later
argument is couched more explicitly in terms of constitutional
reasoning and the need to find common ground amongst very
diverse religious and cultural groups. It is not so much the object
of Rawls’s concern – the ‘fact of pluralism’ – which gives his argu-
ment a peculiarly American tone, for European societies must
address religious and cultural pluralism, but the style of argumen-
tation. Rawls’s two great heroes were Immanuel Kant and 
Abraham Lincoln, but it is the life and policies of the latter that
predominate in Political Liberalism.

In 1995 Rawls suffered the first of a series of strokes, making 
work difficult. However, with determined effort he completed The
Law of Peoples, which was an expansion of an earlier article. Rawls
was mainly concerned with ‘domestic justice’ – the relationship
between the individual and the state, and relations between citi-
zens under a state – rather than international justice, which is 
concerned with interstate relations. However, international polit-
ics raises moral challenges for domestic politics: citizens must
assess when it is appropriate for their state to intervene in the
affairs of another, and whether there are obligations on them to
transfer wealth to other societies. What surprised some commen-
tators, aware of Rawls’s theory of ‘domestic’ justice, was the con-
servatism and inegalitarianism of the ‘law of peoples’: non-liberal
societies – what Rawls calls ‘decent (hierarchical) peoples’ – could
be part of a ‘society of peoples’, and the obligation to transfer
wealth to other peoples is limited to that which is necessary to
ensure the basic conditions for entry to a society of peoples.
Beyond that minimum, societies must be responsible for their
own wealth generation and distribution.

For many years A Theory of Justice was Rawls’s only published
book. This was followed by Political Liberalism in 1993. Since 
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then there has been a flood of books under his name. These 
have included a new, but not substantially different, version of
A Theory of Justice (Rawls 1999c); a shorter ‘restatement’ of the
theory (Rawls 2001); as mentioned above, an exploration of inter-
national justice (Rawls 1999a); a collection of all his journal arti-
cles (Rawls 1999b); and his lectures on moral philosophy (Rawls
2000). This last work is particularly important, for it casts light on
the central problem of moral and political philosophy: the moti-
vation for acting morally. The book is based on the final version of
what Rawls regarded as his introductory course on ethics for
undergraduates at Harvard, the character of which changed over
the period 1977–91, as Kant’s ethics became its focus. Although
Rawls is remembered as a contemporary political philosopher
developing his own ideas, these lectures reveal an appreciation of
the history of moral philosophy. He claimed to pose the problems
of the philosophers he discussed ‘as they themselves saw them,
given what their understanding of these problems was in their
own time’ and argued that they were ‘smarter than [he] was’
(Rawls 2000: xvi): if there was a mistake in their arguments he sup-
posed that they must have seen it too and have dealt with it. Their
solution might be historical – their problems are not our problems
– or perhaps there was part of the text (or other texts) which he –
Rawls – had not read. Despite this typically modest reluctance to
impose his concepts onto the thought of past philosophers, the
lectures, both in the problems they pose and the interpretation of
the material, do bear the influence of Rawls, and are very useful in
getting a sense of the intellectual influences on his ‘own’ work.

As I said at the beginning of this chapter Rawls avoided reflecting
on political events and as Nagel argues ‘there is never a breath of
personal information’in his work (Nagel 1999: 36).However,Rawls
did occasionally intervene in issues of public policy and whilst he
declined most honours, he accepted one from President Bill 
Clinton: the National Humanities Medal (1999). The citation, as
well as recognizing the importance of his published work, noted
that ‘he trained many of the generation who are now the most dis-
tinguished practitioners of moral and political philosophy, and
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through his mentorship he has helped many women into the ranks
of a male-dominated field’. He also contributed to the so-called
‘Philosophers’ Brief ’, which was filed as an amicus curiae with the
American Supreme Court in support of physician-assisted suicide
(or, more accurately, in support of a lower court’s ruling that
statutes passed by the states of Washington and New York outlaw-
ing physician-assisted suicide were unconstitutional). Dubbed by
critics a ‘liberal dream team’, the six philosophers who wrote the
brief were, in addition to Rawls, Ronald Dworkin, Thomas 
Nagel,Robert Nozick,Thomas Scanlon and Judith Jarvis Thomson.
Dworkin, the lead member of the team, commented that he 
knew of ‘no other occasion on which a group has intervened in
Supreme Court litigation solely as general philosophers’ (Dworkin
1997: 41).

Despite this interesting intervention in American legal dis-
course, it is important not to see Rawls as a ‘party thinker’, that is, as
someone championing a particular position on the political spec-
trum. There is no doubt that Rawls was an ‘egalitarian liberal’, and
as such on the left.But as a philosopher,Rawls’s objectives were dif-
ferent to those of a politician.A politician is concerned to construct
a coalition of support around a particular set of policies. He can
have an ‘influence’ independently of whether his arguments are
valid: to win an election you do not have to win arguments, but
votes. Of course, you can go to a ‘higher’ level, and distinguish
politicians from statesmen. The latter are concerned with more
than winning an election; they seek to establish durable political
institutions, and inculcate long-term values (Rawls 1999a: 97). In
American history, Rawls’s hero Abraham Lincoln was, by this defi-
nition, a statesman. In Lincoln’s case, it took a civil war to end 
slavery, and only gradually were the wounds of that war on the
body politic healed. Political philosophers are neither politicians
nor statesmen: it is not the fact of agreement around a set of prin-
ciples that is of prime importance, but the nature of reasons for
endorsing those principles. Although Rawls, Dworkin, Nagel,
Nozick, Scanlon and Thomson came together in defence of a par-
ticular legal position and in broad terms set out shared reasons in
support of that position, when we dig deeper we find significant
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moral-philosophical differences between them. It is these differ-
ences that are at the heart of philosophical discourse, and which I
explore in this book.

FURTHER READING

In addition to Nagel (1999) and Rogers (2002), see also Nussbaum
(2001).

RAWLS

14

ch1.071  15/06/2006  11:56 AM  Page 14



Justice

The title of Rawls’s book, A Theory of Justice, may seem
anodyne but in fact reveals considerable ambition. The
focus, as suggested by the title, is ‘justice’, or more precisely
distributive justice. Is it possible to criticize the existing 
distribution of resources in society? If so, how do we go
about deciding what is a better, or fairer, distribution?
What, in fact, is fair? What is up for distribution includes
not only tangible things such as income, but also less 
tangible goods, like freedom and political power. Because
Rawls’s theory is complex we need a way of making its 
presentation manageable, and Rawls himself suggests we 
distinguish the method for deriving principles of distri-
butive justice from the content of those principles (Rawls
1972: 15). Whilst the distinction should not be drawn too
sharply, it is a useful one and it largely influences the organ-
ization of this book. The aim of this chapter is to provide a
‘wide-angle’ view of Rawls’s theory of justice, and to locate
Rawls within the history of political thought.

Rawls describes his theory as contractarian: ‘my aim is
to present a conception of justice which generalizes and
carries to a higher level of abstraction the familiar theory of
the social contract as found, say, in Locke, Rousseau, and
Kant’ (Rawls 1972: 11). The contract was a device for justi-
fying obedience to the state, where the ‘state’ is understood
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as a coercive entity. Although details vary between the thinkers,
there is common to all contract theories a three-part structure: a
description of an initial situation in which there is no state (this is
usually termed the ‘state of nature’); the contract itself, where the
contract may be an actual historical act or, more plausibly, a 
hypothetical procedure; and finally, an outline of the political 
institutions – centred around the coercive state – into which ‘the
people’ have contracted. Although the first great contract theorist
was Thomas Hobbes, interestingly Rawls deliberately omits Hobbes
from the above quoted list of political thinkers, arguing that ‘for all
its greatness, Hobbes’s Leviathan raises special problems’ (Rawls
1972: 11n.). However, reflection on these ‘special problems’
provides a useful way into understanding Rawls’s aims.

The Prisoner’s Dilemma

Hobbes’s Leviathan can be interpreted as an attempt to solve the
‘prisoner’s dilemma’. The prisoner’s dilemma is an imaginary
‘game’ intended to represent, in a very pure form, moral (and
political) relationships. We imagine two people arrested for a
crime and interrogated separately. If both remain silent each will
be convicted of a relatively minor offence, and spend a year in
prison. If both confess, each will receive five years for a more 
serious offence. If one confesses but the other remains silent, the
confessor will go free, whilst the other will receive a ten-year 
sentence. Clearly, the actions of one affect the outcome for the
other, as can be seen from the pay-off table:

Version 1 Second prisoner
Remains silent Confesses

First prisoner Remains silent 1, 1 10, 0
Confesses 0, 10 5, 5

If we assume the prisoners are purely self-interested then each will
attempt to achieve his first preference. It is useful to set out the
preference-ordering of the first prisoner and the consequence for
the second prisoner of each of the former’s preferences:
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1st preference 2nd preference 3rd preference 4th preference

First prisoner 0, 10 1, 1 5, 5 10, 0

(Second prisoner 10, 0 1, 1 5, 5 0, 10)

It is not rational to remain silent whilst the other prisoner confesses,
so the likely outcome is that each will confess, with the conse-
quence that each satisfies only his third preference. What makes
the ‘game’ interesting is that each could do better by agreeing to
remain silent. The prisoner’s dilemma is a non-zero sum game:
a gain for one prisoner does not result in an equivalent loss for 
the other. The explanation of how, through co-operation, each
prisoner might move from his third to his second preference is a
contemporary rendition of the reasoning behind Hobbes’s con-
tract theory. The third preference represents the non-co-operation
characteristic of the state of nature, the agreement to remain silent
is equivalent to the contract itself, and the satisfaction of the 
second preference equates to life under a state. Using Rawls’s
terms, there are burdens as well as benefits to submitting to a state
– we are required to conform to laws which may, through taxation,
require us to hand over material resources, and will in many dif-
ferent ways restrict our freedom. But we gain the benefits of secu-
rity, and with security comes increased prosperity and a guarantee
that we will enjoy a significant amount of personal freedom.

Some commentators argue the rational strategy for each prison-
er is to forgo his first preference in order to achieve his second 
preference. This is incorrect: for each prisoner achieving his first
preference should remain his goal. What he wants is an agreement
with the other prisoner that each will remain silent, but then to
break the agreement in the hope that the other prisoner will honour
it. Individual rationality dictates he should free-ride on the other’s
compliance – that is, gain the benefits of co-operation, which is the
avoidance of four years (five less one) in prison, without paying the
cost of co-operation, which is one year in prison. Of course, as 
rational actors each prisoner understands the motivations of the
other, and so a ‘voluntary’ agreement is ineffective. What they need
is a third-party enforcer of the agreement. The enforcer imposes 
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sanctions on free-riders, such that there is an incentive to comply. If
each can be assured of the enforcer’s effectiveness then a move from
each prisoner’s third preference to his second preference can be
achieved. In political terms, the enforcer is the state.

Rawls accepts the existence of prisoner’s dilemma-type situ-
ations,and of the logic of submission to the state as a resolution to it
(Rawls 1972: 269–70). However, he raises – implicitly – three objec-
tions to Hobbes’s argument. First, the existence of an enforcer, or
state, does not fundamentally alter the motivations of those subject
to it: each still seeks to satisfy his own interests. This engenders a
fundamental instability in the political order: you are always look-
ing over your shoulder at other people, convinced that given the
opportunity they will break the law. Such law-breaking might, for
example, take the form of evading payment of taxes necessary to
maintain a police force. It would be better if people sometimes –
indeed, mostly – acted in the interests of other people, that is if they
were both rational – self-interested – but also reasonable, prepared
to accept constraints on the pursuit of their self-interest. For Rawls,
principles of justice are necessary because people are rational, but
possible because they are also reasonable (Rawls 1972: 4).

The second objection to Hobbes can be broadened out into a
critique of the aims of ‘classical’ contract theory. Hobbes, Locke,
Rousseau and Kant were preoccupied with the question of an
individual’s obligation to obey the state and its laws. A law by its
nature commands obedience, but ‘political obligation’ is con-
cerned with the existence of moral reasons for obeying the law: by
asking whether a person has a political obligation we put into
question the legitimacy of law. From the preceding discussion it is
not difficult to see how a contractarian might argue for political
obligation. We are all better off under a state than in a state of
nature and therefore we are under an obligation to obey the state.
Whilst Rawls does not reject the claim that we are better off under
a state, this represents merely the starting point for a theory of just-
ice. It is only a starting point because the benefits of co-operation
might be unequally distributed. Whilst in the above presentation
of the prisoner’s dilemma the benefits of an agreement to remain
silent were equally distributed, without changing the structure of
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the dilemma we can consider a second version in which the gains
from co-operation are unequally distributed:

Version 2 Second prisoner
Remains silent Confesses

First prisoner Remains silent 4, 1 10, 0
Confesses 0, 10 6, 5

The preference-ordering of each prisoner is identical to the first
example. The difference lies in the respective pay-offs from co-
operation relative to non-co-operation: the first prisoner gains
two years of freedom whereas the second prisoner gains four. It
might therefore be rational for each prisoner to submit to an
enforced agreement, but it is not necessarily reasonable. And this
brings us to the third objection to Hobbes. In both examples, there
was a unique solution to the dilemma, but what if instead of one
set of pay-offs there were multiple sets? Let us imagine that the
agreement is not about confessing, or not, to a crime, but is con-
cerned with the creation of political principles or institutions. We
have to decide on the economic and political structure of society:
Should power be concentrated or dispersed? Should there be
strong private property rights or, alternatively, collective owner-
ship of economic resources? How much freedom should 
individuals have? Do we want an extensive welfare state or should
individuals be required to buy health cover and education? What-
ever is chosen, we are all better-off under some kind of state than
no state, but there is not a unique solution. The principles or 
institutions we choose will benefit people in different ways: if a
represents the state of nature,and b…z a range of alternative polit-
ical systems, then I am better off under any of b…z than under a,
but my preferred system may not be shared by all other citizens.

The existence of moral motivations may exacerbate political
conflict. In the absence of moral motivation, those groups disad-
vantaged by the choice of a particular type of political structure –
say, one based on strong private property rights – would not have
much respect for the state, but they could not feel resentment at

Justice

19

ch2.071  15/06/2006  12:01 PM  Page 19



their situation, for resentment entails a belief that the rules are
unfair.A sense of unfairness is a more significant source of political
instability than the recognition that the political system simply
works against one’s self-interest. If there is a broad consensus that a
particular form of political organization is unfair, and an example
would be racial segregation in the Deep South of the USA, then a
resolution is possible, albeit after a period of instability. More diffi-
cult is a situation in which the claims of a particular group are not
widely recognized. For example, many people believe that an
unequal distribution of wealth is legitimate, for it reflects the
unequal distribution of natural ability, and differing propensities
to hard work: those who make money deserve to keep it, though
possibly subject to guaranteeing a minimum level of welfare for all.
Likewise, there may be considerable disagreement about how
much freedom individuals should enjoy.The apparent absence of a
consensus over the fair distribution of wealth, freedom and other
goods poses a challenge to the stability of the political system.

The Original Position

Rawls aims to resolve these disputes. Along with classical contract
theorists, he accepts the logic of the state, but the key issue is not
about obedience to the state but about how we stabilize a political
order on the basis of agreement to the fair distribution of freedom,
power and material resources. And as I suggested at the beginning
of the chapter there are two dimensions to his work: method and
substance. His method presupposes a distinction between the
rational and the reasonable. Pure ‘rationality’ involves simply
assessing a particular political system from one’s own standpoint:
what do I get out of this system compared with any alternative?
Reasonableness requires viewing a political system from the
standpoint of each person who will be affected by it. I have to put
myself in the shoes of another person and ask myself whether, if I
were that person, I would agree to this system rather than some
alternative. Rawls works this idea up into a thought-experiment:
we are to assess alternative conceptions of justice from the ‘original
position’. The most important feature of the original position is
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the denial of knowledge of your identity – you choose principles
of justice without knowing what position you occupy in society.
Indeed, you do not know even your particular society.

Whilst the veil of ignorance is its most memorable aspect, the
original position has two other important components: primary
goods and motivational assumptions. Furthermore, the original
position is a ‘device of representation’, meaning that agents in the
original position ‘represent’ agents outside it in the ‘real world’. In
fact, if you are in the original position then the person you repre-
sent is yourself under a different description. Human beings,
Rawls argues, are capable of acting morally, where ‘morality’ is
defined as the capacity to be moved by another person’s interests,
and the original position is intended to capture this idea. If you do
not know your age, gender, values and so on, you are forced to put
yourself in the shoes of each other person and see the world from
his or her perspective.

If you are denied knowledge of your ‘ends’ – that is, those
things which you seek to protect or advance or achieve, such as a
particular career, relationships with identifiable family and
friends or a set of beliefs about the world – then you need some
substitute ends. Given we do not know our identities these ends
must be shared by all agents in the original position,and they must
be of fundamental importance. Rawls argues that each person
desires to maximize his or her share of the (social) primary goods,
which are rights and liberties, powers and opportunities, income
and wealth, and the ‘bases of self-respect’. These goods are all-
purpose means to the realization of a multiplicity of different
ends. There is an objection to this argument: the primary goods
are not equally valued by all people. A hedonist will require a 
higher share of the goods than an ascetic. To deal with this prob-
lem, the primary goods must not be of purely instrumental value:
whilst the ascetic may require fewer primary goods than the hedo-
nist, both must be capable of imagining being the other, such that
whilst they may not use the same amount of primary goods, they
recognize it is rational to have available the same amount.

The third important aspect of the original position is a set of
motivational assumptions. These assumptions are advanced for
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the purposes of generating principles of justice and are not a
description of how real people behave. As well as seeking to maxi-
mize his share of the primary goods an agent is non-envious,
disinterested and willing to live by principles he has chosen. The
reasoning behind these assumptions is explained in chapter 3, but
a general point can be made here. There is a split between the
‘rational’ and ‘reasonable’: rationality entails the successful pursuit
of your own interests, whereas reasonableness involves a willing-
ness to see the world from the perspective of another person and
act accordingly. Agents in the original position are directly ratio-
nal and only indirectly reasonable: they are rational insofar as they
seek to maximize their own share of the primary goods, but rea-
sonable in that they are willing, and know that other agents are
willing, to live by whatever principles are chosen. Some critics of
Rawls argue that his theory combines the contradictory impulses
of self-interest and morality, but this is a misunderstanding, for
Rawls makes an analytical distinction between self-interest and
morality precisely to motivate people to act morally. Agents in the
original position have a ‘formal’ sense of justice, meaning that 
they are willing to live by whatever principles of justice are chosen.
This contrasts with a ‘substantive’ moral sense that certain prin-
ciples are valid.To be motivated people must see principles of just-
ice as a product of their choice, but to give substance to principles
they need some idea of what interests people have.

A focus on the veil of ignorance to the exclusion of the other
elements of the original position will result in a distorted picture
of Rawls’s theory of justice. Certainly, the idea of the veil makes for
a nice classroom exercise in which students are asked to imagine
they do not know their gender, class, sexual orientation and so on,
and are then given the task of choosing principles of justice. Even
if they do not choose Rawls’s ‘two principles’ they may well opt for
principles more egalitarian than they would choose under condi-
tions of full self-knowledge. But the results of the exercise, whilst
interesting, may not be particularly informative, for the aim of
Rawls’s theory is to select principles that will operate in the real
world. The test of the validity of his method is whether over time
the chosen principles can become embedded in the culture of a
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society. For this reason, much of Rawls’s work – including at least
a third of A Theory of Justice – is concerned with the ‘stability’ of
the principles, meaning the possible operation of the principles in
a world where we do know our identities.

Principles of Justice

If procedures validate outcomes, that is, principles are just because
they would be chosen under fair conditions, then in the original
position we must be free to propose any principles. Many proposals
will be rejected because of the ‘formal’ requirements of justice. For
example,one such requirement is that any principle must be public.
If I were to propose that society be run on the basis of secret prin-
ciples, or principles that could not by their nature be public – such
as the ‘will of the Führer is the source of all law’ – then the proposal
would be rejected as formally invalid. Indeed, a ‘secret principle’
may be an oxymoron. Other principles are not formally invalid, but
would lead to social conflict: the principle that ‘each person should
pursue his own interests as he sees fit’ could not be put into 
operation. Once we have eliminated formally invalid and unstable
principles, we are left with a range of serious candidates for adop-
tion: various versions of utilitarianism,perfectionism, intuitionism
and what Rawls calls the ‘democratic conception’.

Rawls’s theory of justice is both ambitious and modest, and
this combination of ambition and modesty is most apparent in his
argument for what he terms the ‘two principles of justice’. The pre-
cise formulation of the two principles is set out on page 48, but 
in summary the first principle guarantees each person an equal set
of liberties, whilst the second ensures a certain level of material
resources – it requires that each person be as well off as possible.
The two principles are ‘lexically ordered’, meaning the first must
be fully satisfied before enacting the second. But these two prin-
ciples are a particular (‘special conception’) version of a general
principle (‘general conception’). The general conception requires
that inequalities work to the advantage of the worst-off. Rawls
invites the reader to endorse the general conception, but does so
through setting out a particular version of it, namely, the two 
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principles. Of course, Rawls believes the two principles represent
the best, or most coherent, version, but he leaves open the pos-
sibility that there be might be a superior version of the general
conception (the ‘democratic conception’). If the reader is per-
suaded that the method of choosing principles of justice is valid,
and that the general conception is preferable to the alternatives,
then Rawls’s book could be deemed a success.

The difficulty is that many critics, even those who accept
Rawls’s method, argue that the democratic conception is not the
most likely outcome of rational deliberation in the original pos-
ition. The most credible option is ‘average utilitarianism with a
floor’. Simplifying somewhat at this stage, a principle of average
utility entails maximizing the average level of ‘utility’ with the
proviso that the worst-off have a ‘minimum’ level of resources,
where the minimum might be an absolute amount, or, more plau-
sibly, a fraction of the average. Whilst this is not an argument in
favour of agents behind a veil of ignorance selecting average utility
with a floor, observations of real, liberal-democratic societies 
suggest that most people endorse this principle: citizens want 
economic growth and increasing personal income, but support a
‘safety net’ for the poorest. The motivations for supporting such a
policy may be diverse: fear that you could end up in the poorest
class; concern about the crime and social disorder that poverty
might engender; genuine sympathy with the suffering of the poor
combined with recognition of the need for incentives. In addition,
electoral politics in liberal democracies is such that there is a bias
to middle-income rather than low-income groups. Quite obvi-
ously, Rawls is working with a moral construction procedure 
that may throw up principles at variance with everyday beliefs,
and that seeks to change those beliefs. Nonetheless, experimental
approaches to the selection of principles has produced results in
line with everyday attitudes, and so Rawls has his work cut out
persuading us that the general conception – priority to the worst-
off – would be endorsed from a standpoint of moral equality.

In the next two chapters I outline in more detail Rawls’s
method for choosing principles of justice (chapter 3) and discuss
the two principles of justice and the main competitors (chapter 4).
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Chapters 5 and 6 subject both the principles, especially the ‘differ-
ence principle’ (chapter 5), and the method (chapter 6), to closer
scrutiny and criticism. Chapter 7 rounds off the discussion of
Rawls’s A Theory of Justice (and earlier work), with a consideration
of two issues in what he calls ‘non-ideal’ or ‘partial compliance’
theory: civil disobedience and punishment. In the last two chap-
ters I consider Rawls’s later work, which includes what I regard as
a significant revision of the method of justification, and his reflec-
tions on international relations, in The Law of Peoples.

FURTHER READING

General orientations to Rawls’s work can be found in Kukathas and 
Pettit (1990), chapter 1. Thomas Nagel in Freeman (2003) is also useful.
See also Kukathas (2003; vol. 1), part 1, and Kukathas (2003; vol. 2), 
part 1.
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The Original Position

Just principles are those which would be chosen in a situ-
ation in which agents are free and equal. People will be
motivated to respect principles which they recognize they
have chosen, or would choose, under the hypothetical
conditions of the original position. The original position
is characterized not only by the freedom to choose moral
principles, but also by equality between agents. Indeed,
freedom and equality are intimately related: if there is an
unequal relationship, such as exists in the second version
of the prisoner’s dilemma, then those who are relatively
disadvantaged do not enjoy the same degree of freedom as
the relatively advantaged. As Rawls observes: ‘to each
according to his threat advantage is not a conception of
justice’ (Rawls 1972: 134).

The validity of principles derives from the procedure by
which they are chosen rather than because they accord
with a pre-existing set of moral values. The full phil-
osophical significance of the idea of choosing (rather than
discovering) principles of justice will become clearer in
later chapters, but the key point here is that if choice is
taken seriously, then the method by which principles of
justice are selected must be detached from what Rawls
believes rational agents will, in fact, choose. It is completely
open to agents to propose any principles. Although Rawls
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suggests they will converge on a ‘general’ conception of justice –
namely, priority to the worst-off – of which the two principles
together constitute a ‘special’ conception, a distinction must be
drawn between the method whereby principles of justice are select-
ed, and what is chosen. Consequently, the next four chapters are
organized around the distinction between method and substance,
with this chapter and chapter 6 focussing on method, and chapters
4 and 5 on the principles Rawls believes agents would choose.

Parameters of the Theory

Rawls’s theory of justice is ‘political’ in that it is restricted to a par-
ticular sphere of society. Many moral questions fall outside the
scope of the theory, and it is therefore important to map out the
parameters of the theory. First, the theory applies to the ‘basic
structure’of society and not to all social relations. Second, Rawls is
concerned with ‘domestic’ rather than ‘international’ justice,
meaning that the primary moral relationship is the one between
the individual citizen and the state, and by extension relationships
between citizens through state structures. Third, in selecting prin-
ciples of justice agents assume that they live in a well-ordered 
society, meaning a society in which citizens (strictly) comply with
the chosen principles, so that whilst the theory has practical implica-
tions for the real world, there are limits on the application of the
principles to issues of public policy. Some political issues, such as
punishment and civil disobedience, arise because there is less than
strict compliance. Fourth, relations between human beings are
governed by principles of justice, and no attempt is made to
explain the moral relationship between humankind and the non-
human world. We start with the basic structure argument.

How well a person’s life goes depends on a number of factors, or
‘contingencies’: social class background,natural ability and good or
bad fortune (Rawls 2001: 55).Whilst the organization of society has
a direct impact on social class – because the state can be empowered
to redistribute wealth and other goods – it also determines the 
consequences of the exploitation of natural ability and fortune. The
area of social life in which state activity has a significant impact

The Original Position

27

ch3.071  15/06/2006  12:03 PM  Page 27



Rawls terms the ‘basic structure of society’and this, he argues, is the
main concern – or ‘primary subject’ – of justice (Rawls 1972: 7). He
gives as examples of institutions within the basic structure the legal
protection of freedom of thought and conscience, competitive 
markets, private property and the monogamous family.

The basic structure argument has important implications for
Rawls’s theory. First, whilst inequality calls for principles of just-
ice, inequality is not the only problem human beings face. Other
problems include how to coordinate activity, ensure efficiency and
guarantee the stability of institutions. A theory of justice directly
addresses the problem of inequality, but indirectly it must be con-
cerned with these other problems. Second, even when we are
focused on the question of justice, principles of justice – under-
stood as coercively enforced principles – do not exhaust all aspects
of justice. Rawls draws a distinction between the justice of the 
basic structure, and justice within the basic structure. Take as an
example the family. Such things as the number of books in the
family home, the quality of conversation between parents and
children, the range of leisure activities and even diet will affect the
intellectual development of children. In choosing principles of
justice we can allow these factors to determine the distribution of
educational achievement, and, by extension, income and other
goods, or attempt to ‘nullify’ them through distributing extra 
educational resources to children disadvantaged by their upbring-
ing. Whilst it is open to agents in the original position to choose
whatever principles they wish, we can assume it is legitimate to
regard educational opportunity as an appropriate good for distri-
bution, and to this extent the family is an institution within the
basic structure of society.

The justice of the family must, however, be distinguished from
justice within the family. Household labour and child-rearing
responsibilities, as well as income, are distributed within families
as well as between families. Furthermore, the dynamics of family
relations are different to wider social relations, for whilst families
can be dysfunctional, at their best they are held together by ties of
affection rather than mutual advantage or civic duty. This differ-
ence is significant in at least two ways: it may not be possible to
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redistribute affection in the same manner as income or freedom,
and even if it were possible it would not be desirable to attempt a
redistribution.We can summarize the basic structure argument in
this way: a theory of justice is a moral theory,but one limited to the
basic structure of society, so that whilst we have a moral duty to
respect principles of justice, morality consists of much more, such
as special duties to family and friends.

The second major limitation is that principles of justice apply
to relations between citizens in a self-contained – ‘closed’– society,
and not to the relations between societies, or states. Rawls clarifies
the subject of social justice by distinguishing three levels of justice
– local, domestic and global – and maintaining that social justice
applies to the domestic level. Local justice has been illustrated by
the issue of the distribution of resources within a family; other
examples include the rules governing voluntary associations, such
as clubs or churches. As domestic justice only indirectly affects
local justice, so it is with global justice, or what Rawls terms the law
of peoples. In this regard Rawls adopts a traditional approach to
political theory: the primary ethical relationship holds between
the individual and the state. And ethical issues in international
relations – military intervention, global distributive justice,
human rights – are only of indirect concern for individuals. It is
interesting that Rawls’s stated reason for writing his last significant
work, The Law of Peoples, is to establish whether or not liberal
democracies should tolerate non-liberal societies, and, by exten-
sion, whether individual citizens of a liberal democracy have an
obligation to support military intervention by their state in the
affairs of another state.

The assumption that principles of justice are operative in a 
self-contained, closed society should not be understood as an
endorsement of the nation as intrinsically valuable.The principles of
justice will necessarily be coercively enforced, and that presupposes
the existence of a state which we are obliged to obey. But the state is
a juridical and not a cultural concept. The assumption of a closed
society is introduced in order to block off an argument for obliga-
tion to the state attributed – in Rawls’s view, unfairly – to Locke,
namely that an individual is expressing consent – tacit consent – to
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the existing social institutions by remaining in a particular territory
and using its resources (Rawls 1972: 112; Locke 1992: 348). For
Rawls, leaving the society in which one was born is such a serious
step that deciding not to leave cannot reasonably be interpreted as
constituting consent. That is not to say that there would not be
among the principles of justice a right to emigrate, but rather we
cannot assume that the possibility of emigration somehow 
‘validates’ unjust laws.

The third important background aspect to Rawls’s theory is the
assumption that principles of justice are to be selected for a ‘well-
ordered society’. A society is ‘well-ordered’ when it is ‘not only
designed to advance the good of its members but when it is also
effectively regulated by a public conception of justice’ (Rawls 1972:
5). That means: (a) everybody accepts and knows that the others
accept the same principles of justice, and (b) the institutions of the
basic structure generally satisfy and are generally known to satisfy
these principles. The double-headed nature of both (a) and (b) is
important: following the logic of the resolution of the prisoner’s
dilemma it is essential that we not only live by principles of justice
but are seen to live by them. At the risk of a proliferation of con-
cepts, Rawls’s assumption of a well-ordered society spawns two
further concepts, or pairs of concepts: partial and strict compli-
ance, and ideal and non-ideal theory. The distinction between the
two pairs of concepts is not of great significance at this stage – 
‘compliance’ focuses on the individual, and his or her behaviour,
whereas the latter pair denotes a type of theory.

Much of political theory addresses situations of partial com-
pliance. For example, how do we deal with law-breaking? We need
a theory of punishment. What is the morally correct response to
human rights violations? We require a theory of humanitarian
intervention. Rawls does not deny the importance of these issues,
and indeed accepts they are at the heart of everyday politics, but
argues that a systematic grasp of ideal theory is necessary as a 
preliminary to dealing with the ‘more pressing problems’ of non-
ideal theory (Rawls 1972: 9). The one part of A Theory of Justice
concerned with partial compliance is his discussion of civil dis-
obedience (Rawls 1972: 363–91). Such a discussion is necessary
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because agents in the original position will likely endorse major-
ity voting as a means of settling political disputes, but majority
rule has to be rendered compatible with respect for individual
rights. Civil disobedience is made conceptually possible by the
requirement to reconcile majority rule and minority rights where
the two conflict. Elsewhere is in his work Rawls discusses other
issues falling under ‘non-compliance’. An influential early essay,
‘Two Concepts of Rules’, deals, in part, with the justification of
punishment, and The Law of Peoples, whilst primarily concerned
with ideal international justice also addresses relations between
well-ordered societies (which need not be liberal) and what he
calls ‘outlaw’ and ‘burdened’ societies.

Finally, Rawls argues that his theory cannot settle all moral
questions, but rather the task is to focus on a particular moral rela-
tionship between human beings,namely,how they distribute those
resources which fundamentally affect their lives. As suggested
above, there are many other moral issues that arise in society, but 
in addition there are also relations between human beings and
non-human animals, and between humanity and nature in the
widest sense. Rawls does not reject the relationship of humanity to
nature as unimportant, but argues that we need first to settle ques-
tions of justice before testing the compatibility of a theory of justice
with other possible moral principles, such as respect for the earth
(Rawls 1972: 17). Ecologists are unlikely to be satisfied with Rawls’s
approach, maintaining that the idea of morality as the product of
human choice is incompatible with an ecocentric ethic.

Motivation

As I argued in chapter 2,the key feature of the original position is the
veil of ignorance. This controls what information is available to
agents in the original position: they are denied knowledge of their
individual identities, but possess general knowledge of society,
which includes awareness that they live in a society characterized by
a moderate scarcity of resources. Each also knows he or she repre-
sents somebody in the ‘real world’. Rawls attributes to people in the
original position a certain psychology, or set of motivations. He
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makes these assumptions for the purposes of his theory, and does
not claim that real people possess this psychology. Human beings
are agents – they desire (have preferences for) certain things. Every-
day observation of human behaviour reveals that people differ 
significantly in what they desire: think of career aspirations,
or recreational pursuits or sexual preferences. Denial of self-
knowledge, as required by the veil, means agents no longer experi-
ence or have access to their particular desires and preferences. To
pursue our interests in ignorance of our particular preferences
requires focussing on the general, or ‘all purpose’, means to the sat-
isfaction of preferences.

All rational agents are assumed to want ‘social primary goods’.
The social primary goods are rights and liberties, powers and
opportunities, income and wealth, and the bases of self-respect
(Rawls 1972: 62).These are valuable for many different ends. If, for
example, you choose a career trading in stocks and shares, you
need the freedom and material resources to train for, and pursue,
such a career. Likewise, if you opt for life in an apparently ‘self-
sufficient’ community on a remote island, you will also need free-
dom, opportunities and income. The ends – being a stockbroker,
living on a remote island – are clearly different, but the means are
common. The primary goods play a central role in Rawls’s theory:
we cannot directly promote our interests, because we do not know
our particular desires or preferences – career plans, recreational
interests, sexual desires and so on – but we can seek to maximize
the opportunities for satisfying our preferences.

Rawls has been challenged on his claim that each person
attaches equal value to the primary goods. To live in a ‘self-
sufficient’community certainly does require primary goods – after
all, Robinson Crusoe had to acquire the skills to survive on his
desert island – but it may require significantly fewer than that 
needed for other lifestyles. In a later series of lectures, Rawls argued
the primary goods – especially freedom – enable us to achieve our
ends in a certain way (Rawls 1999b: 312). Simply stated, freedom
adds something: for example, a marriage freely entered into has a
quality absent from one which is arranged, even when under the
two scenarios – freely chosen and arranged – the same two people
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marry. It follows that freedom is a constituent part of the ends 
we pursue.

The second motivational claim has already been stated, but
requires some elaboration: agents in the original position seek to
maximize their share of the primary goods. Such a motivation
would appear at first sight incompatible with the impartiality 
that is imposed on agents by the veil of ignorance. Some critics
have argued that Rawls’s theory oscillates uncomfortably between
morality and self-interest (Barry 1989: 241–54). But this is to mis-
understand the role the original position plays in Rawls’s theory:
how we behave in the original position is not a full description of
how ‘real’ human beings behave in a well-ordered society. Rawls
distinguishes the ‘rational’ and the ‘reasonable’. In everyday lan-
guage, this distinction can be understood in the comment 
made about a selfish person: ‘given his interests his actions are
rational, but not reasonable’. In the original position the agent is 
constrained by the veil of ignorance, so he does not know his par-
ticular interests, but is motivated to maximize his absolute level of
primary goods,which are the means through which he pursues his
particular interests. Consequently, the agent is directly rational
but indirectly reasonable. The only way the agent could be directly
reasonable would be if he came into the original position with a
substantive set of moral beliefs, which motivated him to act. But
acting on such beliefs would undermine the idea of the original
position as a choice situation: we need to enter it without preju-
dice to a pre-existing morality. Agents are moral in that they seek
agreement on moral principles, and – most importantly – are
motivated to respect whatever principles are chosen, but this 
‘formal’ moral sense is distinct from any ‘substantive’ moral sense,
that is, any commitment to particular moral principles. By isolat-
ing the rational from the reasonable we generate content for the
principles of justice. In the original position agents are rationally
autonomous, meaning that they understand their own interests
and know how to advance them, but outside the original position,
in a well-ordered society governed by principles of justice, human
beings are fully autonomous. In full autonomy the rational is
incorporated in, but subordinated to, the reasonable. It follows
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that people in the original position take the choice of principles
very seriously, knowing that those they represent in the ‘real
world’ will feel what Rawls calls the ‘strains of commitment’ to the
chosen principles (Rawls 1972: 145).

Two further features of motivation in the original position flow
from the distinction between rationality and reasonableness.
Agents are mutually disinterested and non-envious. It is important
to stress once again that Rawls makes these assumptions for the
purpose of generating principles of justice. He is not claiming ‘real’
human beings are not envious, or even less that they take no 
interest in other people’s welfare. The effect of assuming mutual
disinterest is that agents in the original position concern themselves
only with their own welfare, and not with the welfare of identifiable
family and friends. Arguably, Rawls’s assertion of mutual disinter-
est is rendered redundant by the veil of ignorance: we do not know
who we are and therefore we cannot know the identities of our 
families and friends.However, it may be that Rawls seeks to rule out
the possibility that ‘agent-relativity’ will affect the chosen prin-
ciples. Something is agent-relative if the identity of the agent is
taken to be morally relevant. Even behind the veil we might 
conceivably propose a principle that ‘parents should always give 
priority to their children over other children’,even though we do not
know the identities of our children, or if we have children.We could
not agree to this principle because the moral right to give absolute
priority to your children lacks compossibility – that is, parents will
be brought into irreconcilable conflict with one another.

Envy, more so than ties of affection, undermines any agree-
ment. Envious people assess the value of their own resources by
comparing them to those of other people. Were agents in the 
original position envious the overall level of resources might be
considerably less, as agents bid each other down to avoid differen-
tials in the distribution of resources. By assuming agents have a
‘secure sense of their own worth’and so are not envious, the chosen
principles of justice should work to the advantage of all (Rawls
1972: 144). Once the veil is lifted and principles are operative in a 
society of real people we can assess whether envy is a problem. If
it proves a problem, then principles selected under the non-envy
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condition would be unstable, and we would be forced to 
revise them.

Proceduralism

We now have in place an outline of what motivates agents in the
original position. It is useful to step back from the details of the
original position and reflect on what kind of moral or political
theory Rawls is advancing.At the core of the theory is the idea that
procedures validate outcomes, and consequently choice plays a
fundamental role in explaining why we are morally bound to a set
of political principles. Such a theory can be labelled ‘construc-
tivist’. Constructivism has the advantage over alternative methods
of justification that the chosen principles can be recognized by
agents as (at least,hypothetically) the product of their own actions
(choice), and therefore they are more likely to be motivated to
respect them. But it also generates challenges, chief of which is
explaining the moral objectivity of the chosen principles: if we can
choose then why not choose anything at all? And if we choose the
same principles, then in what sense is it really a choice? 

Rawls distinguishes three procedures, or forms of procedural
justice: perfect, imperfect and pure. The first he illustrates with the
division of a cake; a fair division will result if it is agreed in advance
that the person who cuts the cake takes the last piece (Rawls 1972:
85). The procedure guarantees – ‘perfects’ – an independently
existing criterion of justice, namely, that of equality. In contrast, a
procedure is imperfect if there is no such guarantee, an example
being a criminal trial, in which the criterion of justice is the con-
viction of the guilty and the acquittal of the innocent as a result of
a search for the truth (Rawls 1972: 85–6). The original position is
a representation of pure procedural justice, for there is no criterion
of justice independent of the choices that agents make (Rawls
1972: 120). Rather, it is the procedure itself that validates what is
chosen,and for this reason Rawls characterizes his theory as one in
which the ‘right’ is prior to the ‘good’ (Rawls 1972: 451).

Rawls follows Kant against utilitarian and perfectionist 
theories which, it is claimed, give priority to the ‘good’ over the
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‘right’. These theories Rawls terms ‘teleological’, because they posit
an end – telos – which we should pursue. The formulation of this
distinction and of the corresponding relationships is attributed to
British philosopher W.D.Ross,who defined the good as ‘that which
is worth pursuing’ and the right as ‘that which is obligatory’ (Ross
1998: 3). Put another way, rightness is a quality of action and good-
ness a quality of the ends we pursue, where an end might be 
something relatively concrete like the appreciation of opera, sport-
ing excellence or religious observance, or, alternatively, something
more general such as the maximization of pleasure or preference-
satisfaction. The best way to understand the relationship between
the right and the good is to think what motivates the agent: does he
respect principles of justice because he (hypothetically) chose
them (right is prior to the good),or because those ends have intrin-
sic value (good is prior to the right)? It may be argued that choice
cannot generate validity: if the choice-situation (original position)
is fair then it is fair against a set of unchosen background condi-
tions, so validity is derived from the conditions under which the
choice is made, and not the act of choice itself. Put simply, agents in
the original position are forced to be moral by the veil of ignorance,
but they did not choose to go behind the veil. On the other hand, if
agents choose with knowledge of their own identities they will not
reach agreement, for, as suggested by the second version of the 
prisoner’s dilemma, there is no outcome which maximizes the
respective positions of all agents.

One way out of this bind is to identify rightness not with a par-
ticular choice but with the capacity for choice. This changes the
source of validity from an individual act to a description of the
kind of person capable of making a contract. We then say that
political institutions are valid if they could be the product of a
contract, where the contracting parties are the kind of people
capable of entering into contracts and the conditions under which
any hypothetical choice is made models their equal freedom, or
autonomy. Rightness is prior to goodness in that the conditions
under which the principles of justice are chosen reflect the idea of
agents as autonomous.We need, however, to distinguish two types
of condition, formal and substantive. Rawls argues that principles
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of justice possess formal features, and although he does not make
it explicit, these qualities are connected to the idea of human
beings as responsible agents. The substantive features build on the
formal features.

Rawls lists five formal features of principles of justice, meaning
characteristics which any principle must have. These are generality,
universality, publicity, ordering and finality:

• Generality precludes the use of proper names or ‘rigged defin-
itive descriptions’ (Rawls 1972: 131).

• Universality means principles must apply to everyone.
• Publicity holds that a principle must be transparent to all

those who are bound by it.
• Ordering entails, among other things, transitivity; that is, if

principle A is preferred to principle B, and B to C, then C 
cannot be preferred to A.

• Finality involves the recognition of principles of justice as the
‘final court of appeal’ in practical reasoning (Rawls 1972: 135).

Generality and universality are distinct conditions (Rawls 1972:
132). For example, the principle that ‘Adolf Hitler’s will is the
source of all law’ violates generality but not universality (substi-
tuting ‘the Führer’s will’ for ‘Adolf Hitler’s will’ is an attempt to
conceal a proper name, and is thus a ‘rigged description’ if only
Adolf Hitler can be Führer). Although he uses these features for
the purposes of outlining a moral choice situation, rather than as
part of a legal theory, Rawls interestingly identifies Lon Fuller’s
‘internal morality of law’ argument as the source of these features
(Rawls 1972: 59n).

For Fuller, the essential function of law is to ‘achieve order
through subjecting people’s conduct to the guidance of general
rules by which they may themselves orient their behaviour’ (Fuller
1965: 657).To fulfil this function the rules (‘law’) must be expressed
in general terms; publicly promulgated; prospective in effect;
expressed in understandable terms; consistent with one another;
not require conduct beyond the powers of the affected parties; not
be changed so frequently that people cannot rely on them; be
administered in a manner consistent with their wording. Fuller
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takes Nazi Germany as an example of a legal system that in large 
part violated these eight features of law. If Fuller’s argument is valid
– and certainly many legal theorists have challenged it – then it has
important parallel implications for moral and political theory. The
appeal to formal right provides part of an answer to the standard
criticism of contractarianism identified earlier: if agents are free to
choose then surely they can choose any ‘principles’, however intu-
itively immoral? The response is to say that agents choose, but what
generates validity is not a particular choice, but the process of
choosing,and that process is constrained by the five formal features.
In fact,Rawls leaves open the validity of Fuller’s theory,arguing that
we have to wait until we have developed a conception of justice
before we can adequately assess it (Rawls 1972: 59–60). To generate
that conception of justice requires supplementing the formal fea-
tures of justice with certain substantive features of human agency,
features which do not follow from the concept of a ‘principle’, and
these include the idea of an agent possessing the moral powers of
rationality and reasonableness discussed in the last section.

Reflective Equilibrium and Stability

Despite Rawls’s emphasis on choosing or constructing principles
of justice, he relies on two concepts which appear to undermine
the construction procedure: reflective equilibrium and stability.
Rawls argues that certain moral beliefs, such as the belief that reli-
gious intolerance is wrong, function as ‘fixed points’against which
the chosen principles are to be assessed (Rawls 1972: 19–20). If the
principles are not compatible with those beliefs then we must go
back and alter them until chosen principles and fixed points are in
reflective equilibrium.At first sight, this appears to undermine the
idea of constructing principles of justice, which entails the valid-
ity of principles deriving from their being the product of a 
procedure rather than their conforming to values simply ‘given’ to
us. Furthermore, if the choice made in the original position is a
‘one-off ’ then how can we go back and alter it?

The idea of reflective equilibrium is, in fact, compatible 
with construction. For Rawls the aim of political philosophy is to
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‘articulate and to make explicit those shared notions and princi-
ples thought to be latent in common sense’ (Rawls 1999b: 306).
Political philosophy addresses itself to practical rather than episte-
mological questions: we choose principles of justice rather than
discover an independently-existing moral order. The construction
procedure is intended to ‘model’ the practical,or volitional,nature
of morality, whilst reflective equilibrium aims to reconcile the
volitional with our everyday intuitions.

Like Kant, to whom he owes a great deal, Rawls assumes that
‘ordinary’ people are capable of being rational and reasonable.
The task of a theory of justice is not so much to instruct people in
questions of justice but to re-assure ourselves that everyday beliefs
are not erroneous. Of course, we do not live in a just society, and
political philosophy must be critical, but the crucial point is that
we can, without contradiction, appeal to common-sense moral
beliefs or ‘intuitions’ and at the same time conceive of political
principles as the product of a hypothetical choice procedure, for
the choice-procedure is a way of bringing out the underlying
rationality and reasonableness of everyday belief. Rawls’s insist-
ence on the duality of intuition and construction derives from a
concern with motivation: a tight connection is drawn between the
recognition of principles of justice and action. I am motivated to
act on principles I recognize could be the product of my choice.

Many interpreters stress Rawls’s coherentist epistemology,
which is contrasted with ‘foundationalism’. Foundationalism car-
ries the metaphorical implication of a building with foundations
of non-inferential belief – beliefs not derived, or inferred, from
other beliefs. It thus privileges certain beliefs or claims, from
which others are derived, just as the walls, floors and roof of a
building rest on the foundations. Coherentism, on the other hand,
does not privilege any particular beliefs, but rather beliefs are
mutually supportive. If we interpret Rawls’s theory as coherentist,
the original position is not the foundation of the principles, but is
primarily a method for exploring everyday intuitions about just-
ice, and ensuring they fit together. It follows that the ‘outcome’ of
the choice in the original position must be tested against strongly-
held everyday beliefs until outcome and beliefs are in equilibrium.
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It is, however, important to distinguish two versions of coheren-
tism. In the first, everyday moral intuitions are simply the beliefs
of ‘our society’, whilst in the second coherence is achieved through
employing principles of reason which transcend the particular
beliefs of our society. These principles of reason are not the 
‘foundations’ of our political principles, but rather the necessary
conditions for any valid moral principles. The formal features 
of principles of justice, discussed in the last section, exemplify
such principles of reason.

Any apparent tension between agents in the original position
recognizing that they have only one choice, and the possibility of
revising those principles if they are incompatible with our ‘consid-
ered judgements’ about right and wrong is dissolved once we 
recognize that the original position is a thought experiment, and
that rational agency in the original position is an abstraction from
full agency. Rawls talks of three perspectives: of you and me as
‘political thinkers’; of agents in the original position; and of
citizens living under principles of justice (Rawls 1999b: 320–1). It
is political thinkers who engage in reflective equilibrium, whereas
it is agents in the original position who have only one chance to
choose principles of justice. Mention of the third perspective – of
citizens – brings us to the other concept which appears to be in ten-
sion with the idea of construction: stability. Agents in the original
position choose principles knowing that once the veil has been ‘lift-
ed’ they will be aware of their identities and yet still recognize the
moral force of the chosen principles. Outside the original position
we need to be assured that other people will comply with the 
chosen principles. If there are ‘tendencies’ towards injustice, and a
sufficiently large number of people are moved to act unjustly, then
society is unstable. Rawls argues that coercion is one way of ensur-
ing stability,but a desire to live by principles is a stronger guarantor
of stability (Rawls 1972: 497). It is for agents in the original pos-
ition, with knowledge of sociology and psychology, to assess the
likelihood that principles will be stable. Stability became a major
concern for Rawls in his later work (Rawls 1996), where he defines
the problem of stability as that of reaching agreement in a society
marked by an ‘inelimanable pluralism’ of conceptions of the good.
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FURTHER READING

Introductory and general discussions of Rawls’s method for justifying
principles of justice include Barry (1973), chapters 1–4; Kukathas and
Pettit (1990), chapter 2; Scanlon in Freeman (2003). Book-length cri-
tiques include Sandel (1998) and Robert Paul Wolff (1977). Parts 1 and 2
of Daniels (1989) – on the original position and ‘questions of method’ –
are useful, especially the essays by Nagel and Dworkin. On the primary
goods and the rationality of agents in the original position, see the essays
by Arrow, Buchanan and Sen in Richardson and Weithman (1999; 
vol. 1). For a discussion of Rawls’s rejection of utilitarianism, read Lyons,
Kavka and Barry in Richardson and Weithman (1999; vol. 3), and 
Scheffler in Freeman (2003). On perfectionism, see Nielsen in Richard-
son and Weithman (1999; vol. 3). Hare discusses reflective equilibrium
in Richardson and Weithman (1999; vol. 2). Also, see Kukathas (2003; 
vol. 1), part 3 (original position), part 4 (reflective equilibrium), and
Kukathas (2003; vol. 2), part 4 (primary goods).
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Principles of Justice

Agents in the original position are free to propose any
principles they wish although, of course, they must
achieve unanimous agreement. Given they are identically
situated, the unanimity requirement is not onerous.
However, determining what they would in fact choose is
more challenging. Rawls claims they would choose the
two principles of justice, but concedes that they might
select different principles, hence the distinction between
method and substance. Although there is no limit on 
what can be proposed, the ‘menu’ of possible principles
will be limited by the formal characteristics of a moral
principle (discussed in the last section of Chapter 3).
Other principles are ruled out as implausible or likely to
be unstable. In this chapter I discuss in detail the two 
principles of justice. The concern is with both the internal
coherence of the principles – whether these are compat-
ible with one another – and the likelihood agents in the
original position would choose them, rather than an
alternative conception of justice.

Options

An agent in the original position is free to propose any
principle(s) of justice. However, to simplify matters Rawls
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presents a menu of the most likely candidate principles (Rawls
1972: 124; I have altered the order):

1. Everyone acts fairly except me [free-riding].
2. Everyone serves my interests – I get what I want [first-person

dictatorship].
3. Everyone is allowed to advance his interests as he wishes

[general egoism].
4. We maximize the aggregate level of goods [classical utilitar-

ianism].
5. Option 4 but with a minimum level of goods for each 

individual.
6. We maximize the average (per capita) level of goods [average

utilitarianism].
7. Option 6 but with a minimum level of goods for each 

individual.
8. Certain ways of life are to be privileged because they have

greater intrinsic value [perfectionism].
9. We balance a list of prima facie valid principles; for example,

we make an intuitive judgement about the correct trade-off
between freedom and equality should they conflict [intu-
itionism].

10. The two principles of justice [democratic conception].

Rawls argues that agents will choose option 10, although it is
important to note that the two principles are a particular version
(‘special conception’) of the democratic conception (which is a
‘general conception’). He regards utilitarianism, and especially
average utilitarianism (options 6 and 7) as providing the most
credible alternative to the two principles (Rawls 1972: vii–viii).
We start, however, with various forms of egoism (options 1–3),
perfectionism (option 8) and intuitionism (option 9).

Strictly speaking the first three options are not moral 
conceptions. Free-riding (option 1) is ruled out by the strains of
commitment: agents in the original position are prepared to live
by the principles they have chosen, and each knows the other is
prepared to do so, therefore they could not choose to free-ride on
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others’ compliance to the agreed principles. First-person dictator-
ship (option 2) is excluded by the generality requirement:
principles of justice must not make reference to identifiable indi-
viduals, even if the agent in the original position does not know
whether he will be the dictator. Since agents in the original posi-
tion would be stupid to choose a principle such as ‘Adolf Hitler’s
will is the source of all law’, there may seem little point in dis-
cussing further the option of first-person dictatorship, but there is
an interesting connection between the formal invalidity of that
option and the veil of ignorance which precludes an agent taking
the risk that he will not be Adolf Hitler. Since the veil denies agents
knowledge of their identities the selection of a principle that iden-
tifies a particular agent is irrational: it amounts to the arbitrary
selection of a person rather than a principle applicable to all
agents. This reinforces the connection made in the last chapter
between autonomous choice and moral objectivity: rationality
coincides with the formal requirements of ‘right’(see pages 35–8).

Of the first group of principles we are left with universal ego-
ism (option 3). This principle may violate the requirement of
‘finality’ – the endorsement of egoism would amount to the rejec-
tion of any moral principles, including individual rights. Were we
to say that egoism requires me to respect your pursuit of your
interests that would be contradictory, for not interfering in your
actions entails a constraint on me. Universal egoism should not be
confused with Rawls’s claim that agents inside the original pos-
ition pursue their own self-interest. As I suggested in chapter 3,
Rawls makes that assumption for the purposes of giving content
to the principles of justice; the behaviour of agents in the original
position is an abstraction from how they will behave outside it.

We now consider what are properly moral conceptions, start-
ing with perfectionism. As suggested in chapter 3, Rawls argues
that perfectionism is a teleological theory which understands the
good as ‘the realization of human excellence in the various forms
of culture’ (Rawls 1972: 25). Duties are defined relative to stand-
ards of human excellence. What those duties actually require of
individuals will depend on the nature of human excellence and
the weight given to it. At one extreme is Nietzsche’s emphasis on
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striving to produce great men, whilst at the other is a belief in a
plurality of goods, which most, if not all, people are capable of
pursuing (Rawls 1972: 325). A perfectionist conception of justice
must hold some ways of life are intrinsically more valuable than
others – they are worth pursuing whether or not large numbers of
people desire them. Religious forms of life often embody perfec-
tionist ideals, but there are secular versions. Agents denied 
knowledge of their conceptions of the good would, Rawls argues,
not risk endorsing a perfectionist ideal for fear the chosen ideal
would not be compatible with the conception of the good they in
fact hold (Rawls 1972: 327–8). However, it may be argued that no
coherent conception of justice can maintain that all ways of life are
of equal value, and certainly the original position itself places
value on the two ‘moral powers’, with the implication that human
autonomy is intrinsically valuable, or more accurately, constitu-
tively valuable. But insofar as holding freedom to be constitutively
valuable implies a kind of perfectionism, such liberal perfection-
ism is distinct from non-liberal variants because agents are not
required to pursue freedom; rather the justification of the political
system makes appeal to the value of freedom. Liberal perfection-
ism does not coerce action, but must concede ways of life that
embody freedom will be more successful in a liberal society than
those which do not.

Consider now intuitionism, of which there are different forms.
Eighteenth-century philosophers of the ‘moral sense’ school
argued that God implanted in human beings a sense of right and
wrong. Later thinkers developed a non-theistic but still metaphys-
ical intuitionism (Hudson 1967: 18–22). G. E. Moore argued that a
moral belief entailed intuiting a non-natural property of an action.
When we condemn an action as ‘bad’, or praise an action as ‘good’,
the properties of ‘goodness’ or ‘badness’ are taken to be equivalent
to colours, which are properties of mind imposed upon objects
external to mind (Moore 1903: 7). Intuitionism is traditionally a
meta-ethical theory, which explains the nature of morality, rather
than an ethical theory, which provides rules to follow or values to
pursue. For that reason it can be combined with an ethical theory
such as utilitarianism or perfectionism, and indeed Moore offered
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a utilitarian theory. Rawls does not, however, employ the term
‘intuitionism’ in the traditional way, but rather it is ‘the doctrine
that there is an irreducible family of first principles which have to
be weighed against one another by asking ourselves which balance,
in our considered judgement, is the most just’ (Rawls 1972: 34).
Although Rawls breaks from normal use of the term, there is a con-
nection between his understanding and the more traditional one:
to ‘intuit’ is to have an immediate awareness of the rightness or
wrongness,or goodness or badness,of an action.We cannot supply
reasons why an action is right or wrong, good or bad. It may be that
one reason why we have to ‘weigh’first principles is that those prin-
ciples are simply given to us – we just know they are valid – but
‘equally’ valid principles can conflict with one another. Against
intuitionism, Rawls argues that we should be capable of explaining
the force of first principles: a strong feeling that an action is wrong,
or that a principle is invalid, should not preclude a rational expla-
nation of that feeling.

Finally, we turn to what Rawls considered the main competition
to his two principles: utilitarianism. To be precise, he regards one
variant of intuitionism to be the chief alternative: average utilitari-
anism. Utilitarians hold that political institutions should function
to increase (or maximize) the overall level of welfare – or utility – of
a society. There are many variants of utilitarianism, where the 
difference between each depends on how utility is understood –
happiness, pleasure and preference-satisfaction are the main candi-
dates – and how it is measured, and therefore maximized. Rawls
does not discuss these variants, believing they share similar weak-
nesses, and adopts the definition of nineteenth-century utilitarian
philosopher Henry Sidgwick: ‘society is rightly ordered, and there-
fore just, when its major institutions are arranged so as to achieve
the greatest net balance of satisfaction over all the individuals
belonging to it’ (Rawls 1972: 22). Classical utilitarianism simply
sums all instances of satisfaction regardless of the number of utility-
generating beings (we have to say ‘beings’ because we cannot auto-
matically exclude non-human animals). Average utilitarianism
divides the overall level of utility by the number of utility-generating
beings, normally understood to be human beings.
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Rawls advances various objections to utilitarianism. First,
whilst there are empirical arguments for spreading the satisfaction
of utility among many people, there is no a priori argument in
favour of distributive justice: if the total utility is 100 units, and
that is distributed among five people, then a distribution of
96 units for one person and one for each of the others is identical,
in ethical terms, to a distribution of twenty units for each person.
Second, if utilitarianism is distribution-insensitive,why should we
be concerned with average utility? Average utility implies there is
something ethically significant about the individual human being,
such that each individual should ‘count for one and nobody for
more than one’, to employ a formula attributed to Jeremy Bentham
by John Stuart Mill (Mill 1991: 199), and yet society is treated as if
it were a single person with a single life over which utility should be
maximized. As Rawls argues: ‘utilitarianism does not take seriously
the distinction between persons’ (Rawls 1972: 27). I shall return to
these objections at several points in this chapter as we compare
utilitarianism and the ‘democratic conception’.

As suggested earlier, Rawls’s favoured democratic conception
of justice is presented in two versions – general and special. The
general conception is: ‘all social primary goods…are to be distrib-
uted equally unless an unequal distribution of any or all of these
goods is to the advantage of the least favoured’ (Rawls 1972: 303).
The special conception consists of the two principles of justice.
Rawls hopes he can persuade the reader that the general concep-
tion would be endorsed even if the special conception,as one version
of it, is rejected. The general conception is not in competition with
the special conception, but, rather, the latter is a more determinate
version of the former. By presenting the two principles Rawls is
inviting the reader to consider the coherence and the conse-
quences of a particular formulation of the general conception – if
the two principles are not coherent or would be ‘unstable’ we
would have to go back to the drawing board.

Although I suggested the substance of Rawls’s theory of justice
changed relatively little from its initial formulation in A Theory of
Justice to his final statement of it just prior to his death in 2002,
and that it was the methodological basis of the theory which
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underwent the most significant revision, it would be wrong to say
there were no changes of any significance in the substance of the
theory. It is useful to compare the ‘early’ and ‘late’ formulations of
the two principles:

Early formulation (1971)
First: each person is to have an equal right to the most exten-
sive basic liberty compatible with a similar liberty for others.

Second: social and economic inequalities are to be arranged
so that they are both (a) reasonably expected to be to every-
one’s advantage, and (b) attached to positions and offices
open to all (Rawls 1972: 60).

Late formulation (2001)
First: each person has the same indefeasible claim to a fully
adequate scheme of equal basic liberties, which scheme is
compatible with the same scheme of liberties for all.

Second: social and economic inequalities are to satisfy two
conditions: (a) they are to be attached to offices and 
positions open to all under conditions of fair equality of
opportunity; and (b), they are to be to the greatest benefit 
of the least-advantaged members of society (the difference
principle) (Rawls 2001: 42–3).

Although Rawls talks of two principles there seem to be three
principles presented above: equal liberty, the difference principle
and fair equality of opportunity. One of the changes between the
early and late versions is the re-ordering of the latter two. Rawls
suggests the change is merely stylistic, but I will argue that it has
substantive implications (see ‘Fair Equality of Opportunity’,
page 53). The one change Rawls concedes is significant – although
he claims it is a clarification – is the presentation of the liberty 
principle: the phrase ‘fully adequate scheme of basic liberties’ is
importantly different to ‘most extensive basic liberty’ (this is con-
sidered in ‘Equal Liberty’, page 50).

There is another principle of justice, missing from both of the
above versions: the ‘just savings principle’ (Rawls 1972: 284–93;
Rawls 2001: 159–61). This principle distributes benefits and 
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burdens of co-operation between generations, but it is important
to distinguish contemporaneous and non-contemporaneous
generations. The first can be easily addressed by the two principles
of justice: since agents in the original position are choosing prin-
ciples which are to determine their prospects over an entire life-
time, conflicts between the different age groups do not raise
special philosophical problems, although more detailed social
policies will have to address demographic changes such as the
‘ageing’ structure of Western societies, where there is a worsening
ratio of working age to retired people. Justice between non-
contemporaneous generations does, however, raise a major 
philosophical challenge: if we say it is better to exist rather than
not to exist, then we have a duty to bring a particular person into
existence, but doing so may severely reduce per capita resources to
the extent that we cannot assure that person the minimum level of
resources necessary to live a decent life. And we cannot employ a
veil of ignorance that denies individuals knowledge of whether or
not they will exist, for the one thing of which agents in the original
position cannot be denied knowledge of is the fact of their exist-
ence. Rawls argues that our duty to future generations consists in
reproducing the minimal conditions for a well-ordered society
and we are not required to maximize the position of the worst-off
class of all time, only the contemporary worst-off class. This move
reduces the pressure on existing generations, but it does not solve
the philosophical problem, for the future population of the earth
may be so great as to undermine even the minimal conditions for a
well-ordered society. As we will see in pages  62–4, Rawls shifted his
position on intergenerational justice, and although his later solu-
tion was an improvement on his initial one, neither is adequate.

There is a ‘lexical’ relationship between the principles of just-
ice, meaning the first principle must be fully satisfied before the
second principle can be applied, and within the second principle
equality of opportunity must be respected before the difference
principle can become operative. Rawls uses the analogy of a dic-
tionary to illustrate lexical (or lexigraphical) ordering: all words
beginning with the letter ‘a’ are listed prior to those beginning ‘b’,
and within the ‘a’ category the words are ordered by their second
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letters, third letters and so on (Rawls 1972: 42). Lexical ordering is
intended to avoid problems with the two main philosophical rival
theories: intuitionism and utilitarianism. Intuitionists have to
make judgements regarding the trade-off between values, such as
freedom and equality, without determinate ordering principles to
fall back upon. Utilitarians settle disputes by appeal to a single
principle – that utility be maximized – at the expense of the plur-
ality of values. Lexicality entails the recognition of the plurality of
values but gives some precision to their ordering. The danger,
however, is that the value which is given the highest priority – in
this case, liberty – will, unless defined in a relatively narrow way,
trump other values. Rawls acknowledges the need for a ‘limited
application’ of higher ranked principles if lower ranked principles
are ever going to come into play (Rawls 1972: 43).

Equal Liberty

Rawls, quite sensibly, does not spend long engaged in ‘conceptual
analysis’ – that is, trying to explain what freedom (or liberty)
means independently of the value attached to freedom or to spe-
cific freedoms. He follows political theorist Gerald McCallum,
who argues freedom is a triadic relationship: ‘freedom is … always
of something (an agent or agents), from something, to do, not do,
become, or not become something’ (McCallum in Rawls 1972:
202n). Whilst this triad may not apply to all instances of freedom,
it is likely to hold for legal or political freedom, where the state is
the source of un-freedom. Of course, the state also protects one
individual from another and in that sense it can increase, as well as
diminish, a person’s freedom. For this reason, whilst it is generally
preferable to have a greater rather than a lesser liberty – and agents
in the original position are, therefore, motivated to maximize
their share of liberty – it is the system of liberty as a whole, rather
than specific liberties, that is to be maximized. To enjoy ‘secure’
liberty may require sacrificing specific liberties (Rawls 1972: 203).

H. L. A. Hart, in an influential essay on Rawls (Hart in Daniels
1989), argued the equal liberty principle would be difficult to
‘implement’ in an actual legal system because there are no criteria
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for arbitrating between particular liberties.* Rawls acknowledged
that the singular term ‘basic liberty’obscures the fact that it is a list,
hence the revised term ‘scheme’ (Rawls 2001: 44). In fact, Rawls’s
list is similar to that found in the United Nations Declaration on
Human Rights (without the articles on social rights) and the
European Convention on Human Rights, and the focus should,
therefore, be on rights (or ‘liberties’) rather than liberty (or free-
dom) itself. A right protects the agent in the enjoyment of
something, and whilst the state cannot distribute choice itself, it
can distribute the protection of choice. Furthermore, the liberties
include freedom of thought and conscience, rights to political
participation, freedom of association, bodily integrity and the
right to a fair trial. Some of these, especially the last one, have little
to do directly with liberty in the sense of ‘choice’or the satisfaction
of ‘wants’.

This clarification is important but we still need a philosophical
derivation of the liberties, and of the lexical priority of liberty.
Rawls cannot base his justification of the first principle on the fact
that these liberties are widely respected in liberal-democratic soci-
eties, or that most states have signed up to conventions containing
them, for agents in the original position are denied such know-
ledge,and denied it for a good reason: they need freely to construct
the principles of justice and not rely on pre-existing moral prin-
ciples or legal conventions. Rawls argues that agents in the original
position will attach importance to the scheme of liberties as the
means to an ‘adequate development and full exercise of the two
moral powers of free and equal persons’ (Rawls 2001: 45). The two
powers are attributed to agents in the original position and are
intended to ‘model’ the rational and moral powers of real people.
The powers are (a) the capacity for a sense of justice, and (b) the
capacity for a sense of the good. The former means a person can
understand, apply and act from, and not merely in accordance
with, the principles of justice; the latter entails the ‘capacity to
have, to revise, and rationally to pursue a conception of the good’
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(Rawls 1972: 19). Equal political liberties and freedom of thought
enable citizens to make moral judgements, whilst the liberty of
conscience and freedom of association are important to forming
and maintaining a conception of the good – that is, a life-plan.

The derivation of the equal liberty principle from the import-
ance of forming a life-plan is not uncontroversial: many cultures
do not attach value to personal autonomy, and would see the
political promotion of autonomy as ‘sectarian’. For this reason,
Rawls revised the argument for the principle in his later work,
maintaining the two moral powers are ‘merely political’, rather
than metaphysical: that is, we agree to treat one another as
autonomous agents, without any further commitment to a belief
in, say, freedom of the will (Rawls 1996: 420). I pursue this shift in
greater detail in chapter 8, but highlight it here in order to contrast
three different derivations of the principle, which rely on three
different ways of understanding the value of freedom (I owe these
derivations to Carter 1995). The liberties can be regarded as
instrumentally valuable to whatever ends individuals have. This is
an empirical claim and is vulnerable to the objection that they are
not in fact equally instrumentally valuable. In contrast, liberty
could be something we value in itself, independently of whatever
other ends we have – that is, intrinsically valuable. This seems,
however, like a fetishization of freedom: committing ourselves to
particular ends, such as a career or marriage, may well reduce our
freedom, understood as choice, but we would surely still value our
career or marriage. The third possibility is to see freedom not as
intrinsically valuable,but as part of a valuable end, that is, freedom
is constitutively valuable. A marriage freely entered into is more
valuable than one ‘forced’ upon a person, and so free choice is a
part of the end we pursue – the end being a married state. This
third position is the most credible interpretation of the value
attached to freedom in the original position, but it remains ‘sect-
arian’ – many defenders of ‘arranged’ marriages would maintain
they are more stable than ‘free’ ones, and thus provide an environ-
ment more conducive to the raising of children.

There is a presumption among liberal political theorists, and
shared by Rawls, that liberty is valuable, and it is restrictions on 
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liberty that require justification. Consequently, much discussion
focuses on ‘liberty limiting principles’. J. S. Mill famously advanced
his ‘harm principle’(also known as the ‘liberty principle’):‘the only
purpose for which power can be rightfully exercised over any
member of a civilized community, against his will, is to prevent
harm to others’ (Mill 1991: 14). Other political theorists have sug-
gested that harm-to-others (more accurately, non-consensual
harm-to-others) should not be the only justification for limiting
freedom – offensiveness and harm-to-self are also grounds for lim-
iting it. Rawls says little directly on offensiveness, but he does 
discuss legal paternalism – state intervention to prevent an indi-
vidual harming himself.Although Mill excluded children from the
scope of the principle, arguing that they lacked the maturity
required to make decisions, it would require a very high level of
confidence in the human capacity for rational decision-making to
maintain, as Mill does, that adults should never be prevented from
harming themselves. On the other hand, if we take autonomy to be
a foundational concept, we need some way of justifying even the
occasional use of paternalism towards adults. Rawls achieves a 
reconciliation of autonomy and limited paternalism through the
process of decision-making in the original position: although we
would not select principles which implied individuals had 
moral duties to themselves, we would choose principles which on
occasion prevented individuals harming themselves (Rawls 1972:
248–9). In effect, we consent to paternalism under some strictly
circumscribed conditions. The argument can be applied to people
at all stages of life, for when we choose principles in the original
position we are choosing for an entire lifetime. Rational agents
would, of course, restrict strong paternalism to the treatment of
children,but the underlying idea of seeing your life as a whole, lived
over time, informs all forms of paternalism.

Fair Equality of Opportunity

We noted above that the second principle of justice has two parts
– fair equality of opportunity and the difference principle – and
that Rawls changed the presentation of their order, although not
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their lexical relationship: equality of opportunity is lexically prior
to the difference principle. Rawls’s original formulation – where
the difference principle was stated first, but fair equality of oppor-
tunity took lexical priority – confused many readers, and he gives
no reason for setting it out in that way, or why he changed the pre-
sentation, beyond stylistic reasons. At the risk of imputing
motives to Rawls, it may be that fair equality of opportunity was
not seen by Rawls as a goal, but rather a constraint or proviso: the
material position of the worst-off should be maximized subject to
fair equality of opportunity being guaranteed. This precludes
what is empirically unlikely, but still possible: that the position of
the worst-off could be improved by departing from equality of
opportunity. It is conceivable, albeit implausible, that lower
spending on education combined with lower personal and cor-
porate taxes would increase the income of the worst-off even as it
reduced their opportunities.

Politically, equal opportunity seems uncontroversial. However,
when you try to pin down the concept and establish what it
requires in terms of redistribution, it becomes clear there is a con-
tinuum from a weak idea of equal access to favourable positions
through to a strong notion of state intervention in family life. For
example, in Britain,as in other advanced industrial countries, there
is much popular debate about the social composition of the stu-
dent bodies in the highest-rated universities. Students educated at
fee-paying schools, or at state schools with relatively wealthy
‘catchment areas’, make up a disproportionately large part of the
student intake of these universities. Even on the political right this
situation is condemned: the brightest students rather than the
wealthiest students should get the most desirable university places.
Although politicians disagree about the causes and the solutions to
this situation, there is agreement that equal access alone does not
ensure a fair outcome. The difficulty is that an eighteen-year-old
student has eighteen years of education and socialization behind
her – every day she has been presented with ‘opportunities’which a
peer may have been denied. Those opportunities could include the
emotional support necessary to achieve self-confidence and a sense
of self-worth, stimulating conversation which enable her to develop
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a range of linguistic skills, interesting foreign holidays and activ-
ities, the presence of books in the family home, the imposition of a
degree of parental discipline sufficient to encourage self-discipline,
family networks and contacts, a good diet and the provision of an
adequate workspace. This list could go on, and none of these items
relates to formal educational provision. Even parents who do not
send their children to fee-paying schools may pay for such things as
ballet classes or piano lessons. In short, every day of her life for the
previous eighteen years she has been given opportunities.To equal-
ize such opportunities would require a very high degree of
intervention in family life. This description of a privileged child
may, of course, overstate the requirement for an equalization of
opportunity. Perhaps it is not necessary that children have strictly
equal opportunities, but rather each child has a sufficient degree of
opportunity to acquire advantageous positions: this fits more
closely with the idea of equality of opportunity as a constraint
rather than as a goal. However, the point is that equality of oppor-
tunity is indeterminate – it does not tell us how much ‘opportuni-
ty’ should be redistributed.

To make sense of Rawls’s equal opportunity principle we need
to distinguish formal and fair equality of opportunity. Formal
equality of opportunity requires that ‘advantageous positions’ –
for example, college places and good jobs – are open to all and,
where appropriate, allocated on the basis of talent. Fair equality of
opportunity requires individuals have a reasonable chance of
acquiring those positions. To explain the distinction between
these two forms of equal opportunity, and the role that fair equal-
ity of opportunity plays within the two principles, Rawls outlines
four interpretations of the second principle of justice (we assume
advocates of each interpretation have endorsed the equal liberty
principle). The four are natural liberty, liberal equality, natural
aristocracy and democratic equality.

Natural liberty maintains careers should be open to all and
wealth should be distributed through the operation of a free market,
with no attempt to mitigate the effects of social class. This seems
intuitively unfair, as nobody can be held responsible for his or her
inherited social position. More importantly, agents in the original
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position are likely to select a stronger principle of equal opportun-
ity, such that the main choice is between natural liberty and liberal
equality. To illustrate the distinction between natural liberty and 
liberal equality consider the advantages enjoyed by university gradu-
ates in Britain. Studies have shown that British graduates earn, over
a lifetime, 49% more than people with only school-leaving quali-
fications (A-levels and equivalent) and 209% more than those with-
out any qualifications (www.prospects.ac.uk). Precise percentages
vary, but studies from other European countries, and North
America, reveal a similar picture. Do graduates deserve this advan-
tage? For advocates of natural liberty, so long as there was no institu-
tional discrimination in the allocation of university places, any
inequalities that result are justified. Defenders of liberal equality
would, however, be concerned with the effects of class and family
advantage.Two students may have the same entry qualifications,but
if one has a relatively disadvantaged family background, whilst the
other is relatively advantaged, the former is thought more deserving
than the latter. This difference in attitude rests on a distinction
between naturally derived and socially derived advantages: a natu-
ral ability, such as intelligence, is a legitimate basis for distribution,
and any inequality which results from the exercise of intelligence is
justified, whereas benefiting from socially inherited advantages,
such as an expensive schooling, is regarded as illegitimate. In addi-
tion, what a person does with his or her natural abilities is thought
morally relevant: people deserve to keep what they have acquired
through their own efforts.

Rawls, however, rejects desert as the basis of distribution, and
so must reject liberal equality. In part, his objection rests on 
the fact that no economic system allocates wealth on the basis 
of desert – patterns of income are determined by laws of supply
and demand (Rawls 1972: 311). But he has a more radical 
objection:

It seems to be one of the fixed points of our considered judgements
that no one deserves his place in the distribution of native 
endowments, any more than one deserves one’s initial starting
point in society. The assertion that a man deserves the superior
character that enables him to make the effort to cultivate his 
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abilities is equally problematic; for his character depends in large
part upon fortunate family and social circumstances for which he
can claim no credit (Rawls 1972: 104).

This argument can only be fully assessed when we consider the
relationship between equality of opportunity and the difference
principle. However, two points can be made here. Rawls argues
that fair equality of opportunity takes lexical priority over the dif-
ference principle, meaning we cannot distribute resources to the
worst-off if that entails violating fair equality of opportunity.
But there is a problem with this argument. Rawls appears to
endorse liberal equality at the stage of presenting fair equality of
opportunity, whilst using the difference principle to go further
than liberal equality, but the difference principle in fact conflicts 
with liberal equality: if fair equality of opportunity, interpreted as
liberal equality, is lexically prior to the difference principle, then
Rawls’s anti-desert argument will not have any force.

This brings us back to the ‘purely stylistic’ revision Rawls made
to the formulation of the second principle. I suggested that the
placing of fair equality of opportunity ahead of the difference
principle in the original formulation of the two principles implied
that it functioned as a constraint on the maximization of the
income of the worst-off. It may also have another, more conserva-
tive, effect, which is to invalidate reverse discrimination: the pos-
ition of the worst-off may be improved if fair equality of
opportunity is denied to the more advantaged, but the denial of
opportunity is considered unfair. Such unfairness cannot rest on
an appeal to desert – the advantaged do not, for Rawls, deserve
their favoured status – but rather it must derive from some idea of
legitimate expectation: if you work hard you expect to be reward-
ed because there are public criteria for matching individual
behaviour, such as performance in examinations, with the alloca-
tion of positions, such as jobs or college places.

Rawls has a choice. He could: (a) assert equality of opportun-
ity is lexically prior to the difference principle and it rests on
desert, or (b) accept equality of opportunity rests on desert, but
for that reason should be overridden by the difference principle,
or (c) argue for a non-desert based conception of equal opportu-
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nity. A non-desert based version of equal opportunity would,
minimally, require equal access, but it is difficult to see what it
would offer distinct from the difference principle. There are effi-
ciency arguments for equal opportunity – the best qualified are
likely to be the most productive – but that argument is part of the
justification of the difference principle.

Finally, before turning to the difference principle, something
should be said about ‘natural aristocracy’. Rawls takes this idea from
conservative thinker George Santayana, who argued that an aristo-
cratic regime can only be justified if its benefits radiate out to the least
well-off (Rawls 1972: 74n.). The term ‘aristocracy’ is used in a gene-
ric sense to mean ‘rule by the best’,or,more generally,that advantages
should accrue to the most talented. Santayana’s point, as interpreted
by Rawls,is,I think,anti-individualist: the aristocracy do not,as indi-
viduals, deserve their position, but a good society is, nonetheless,
structured around a hierarchy of positions.Rawls acknowledges that
natural aristocracy, and with it the idea of noblesse oblige, is one way
of interpreting the two principles of justice: an ‘ideal feudal system’
might try to enact them (Rawls 1972: 74n.), and so we could endorse
the two principles of justice by a method quite different to the one
used by Rawls.However,the moral construction procedure (original
position) assumes a post-Enlightenment conception of the human
agent as fundamentally free, and equal to other agents, whereas 
natural aristocracy implies natural hierarchy, and the duties which
the higher social classes owe to the lower ones are derived from an
organic conception of society rather than generated through the
claims of individual human beings.

In summary, natural aristocracy is an interesting but eccentric
interpretation of equal opportunity, and the first interpretation –
natural liberty – would be rejected by most people in Western lib-
eral-democratic societies, even in less egalitarian ones, such as the
USA. Of course, the question is whether agents in the original 
position would reject these two interpretations. It seems they
would, for natural aristocracy is incompatible with respect for the
autonomy that characterizes the original position, and agents
denied knowledge of their identities would be concerned about
the inegalitarian implications of natural liberty. The real battle is
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between liberal equality and democratic equality. Most people in
the real world endorse the former, and so the challenge for Rawls
is to show that were they to reason as rational agents under fair
conditions – that is, behind the veil of ignorance – they would
choose the most egalitarian interpretation of equal opportunity.
The credibility of this argument is best assessed after we have com-
pleted our survey of the two principles.

The Difference Principle

Of the three parts of the ‘two’ principles, the difference principle is
the most strikingly original. In part, this is because of its concrete
political implications: it seems to provide a response to the argu-
ment that inequality is economically productive because it raises
the income and expectations of the worst-off. Politicians of the
non-Marxist, social democratic left saw in Rawls’s argument a prin-
cipled response to the ‘trickle-down’ arguments of the New Right:
capitalist relations of production could be justified, but only if they
worked to the advantage of the worst-off in society. The difference
principle holds that inequalities are only justified if they maximize
the income of the worst-off. To illustrate the reasoning behind the
difference principle consider this income distribution table:

A B1 B2 C1 C2 D

Wealthy 3 70 50 120 97 250
3 25 28 30 29 10
3 20 23 25 24 7

Poor 3 15 15 7 10 4
Average: 3 32.5 29 45.5 40 67.75

A: Equality
B1: Maximin
B2: Maximin with chain connection
C1: Average expected utility
C2: Average expected utility with floor (e.g., one quarter of the
average income)
D: Maximax (also: total utility – ‘classical utilitarianism’)
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The table is, quite obviously, a simplification. It is intended as a
way of comparing B – the difference principle – with alternative
principles (the distinctions between B1 and B2 and between C1
and C2 will be explained later). Society is divided into four classes
and the units represent expected annual income over an entire
lifetime, with the average income indicated in the bottom row.

Rawls argues that rational agents in the original position, recog-
nizing the seriousness of the choice, will ensure that should they end
up in the bottom quartile of society they will be as well off as possible.
The reasoning behind this is termed ‘maximin’: maximum minimo-
rum, or the maximization of the minimum position (Rawls 1972:
154). Although Rawls avoids committing himself to any particular
view on agents’attitude to risk only highly risk-averse agents would
select B over the most credible alternative principle C2.* To be fair,
the above table fails to capture the dynamic nature of income distrib-
ution, for what is presented is a one-off ‘time slice’ of income,
whereas in the original position agents are not choosing a particular
distribution but a principle of distribution, and the principles
underlying B and C2 are quite different: C2 says ‘maximize average
expected utility (subject to a floor)’ whereas B says ‘maximize the
position of the worst-off ’. There is a ‘shifting sands’ quality to C2: it
does not concern itself with any particular group in society, but
takes only average income to be morally significant. It is possible
that over time distributions could move quite dramatically and
compared to B the worst-off class under C2 could become a lot
worse off.B,on the other hand,always gives priority to the worst-off.
Nonetheless, the floor – which is defined as a fraction of the average,
but could be a fraction of the income of the best-off – provides some
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reassurance to agents that their economic position will not be dire
even if they end up among the worst-off.

Let us look at the other two distributions, and the reasoning
which might lead to them. Maximax – maximize the maximum –
is the reasoning leading to distribution D. This is highly risky. One
thing you might have noticed is that per capita income is higher in
D than C, and thus one might think the average utilitarian would
opt for D over C. However, we talk of expected utility : a maximizer
wants to get the highest income possible – everybody, and not just
a risk-taker, wants to earn 250 units. Each person knows he has
under distribution D only a one in four chance of earning that
amount of money. He has a one in four chance he will end up with
4 units of income. Does his desire for 250 units outweigh his 
aversion to earning only 4 units? Given certain facts about human
psychology – for example, that the utility from an extra amount of
income diminishes the more income you have – he will reason that
greater weight should be attached to the avoidance of lower
incomes than the enjoyment of higher incomes. We come now to
distribution A. It is relativities that concern someone who opts 
for A. Rawls argues we are not envious, and therefore we are not
concerned with what other people earn, so relativities are unim-
portant. It might, however, be argued that if one of the primary
social goods is self-respect any inequality will undermine it: there
is no easy answer to this, and it does seem that for ‘real people’ – as
distinct from people in the original position – self-worth is (to
some extent) attached to income or social status.

Finally, we need to consider the distinction between distrib-
utions B1 and B2. Two concepts are relevant here: close-knitness
and chain-connection.The distribution table does not capture the
first concept, which I interpret as empirical in character: if we
maximize the position of the worst-off the likely consequence is
that the prospects of the next poorest class will be improved.
Chain-connection, on the other hand, pertains to the principle
that the prospects of each class should be improved so long as the
position of the worst-off is maximized and each preceding class is
as well off as possible consistent with maximizing the income of
the worst-off. This argument is intended to address the criticism
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that a small gain for, say, unskilled workers is achieved at a signifi-
cant cost to semi-skilled workers. Since agents in the original 
position have knowledge of economic theory, including empirical
studies of economic behaviour, they will choose the difference
principle in the knowledge that income redistributions are close-
knit and chain-connection is, therefore, possible.

Just Savings

Whilst the benefits and burdens of co-operation can be distributed
between people at a particular time there is also a temporal dimen-
sion to distribution: we consume resources now, but it may be at the
expense of future generations. As I suggested in chapter 4 the term
‘intergenerational justice’ (or ‘justice between generations’) is used
for two very different situations: justice between contemporary
generations, that is,different age groups within a society,and justice
between non-overlapping generations. Justice between contempo-
raneous generations can be addressed without great difficulty by
the two principles of justice – rational agents will view their lives as a
whole,and choose principles that protect them as children and when
they are elderly, and they will ensure income is equitably distributed
over a whole life-cycle. Justice between non-contemporaneous 
generations, however, raises philosophical problems.

What makes intergenerational justice between non-
contemporaneous generations such a radical challenge to Rawls’s
theory is that what we do today will affect not only the life prospects
of future people, but whether they will exist at all. There is a 
consensus that population growth is a threat to the quality of life of
future generations, and we have a duty to see to it that such growth
is checked. But to whom is that duty owed? Imagine we have a fixed
level of resources, and in World One there are five billion people,
whilst in World Two there are twenty billion people. Average (per
capita) resources will be higher in World One and its inhabitants
are, therefore, better-off than the inhabitants of World Two. If these
are the only two worlds, is it the case that World One is the best of all
possible worlds? It is not immediately obvious that it is, for one con-
sequence of living in World One is that a large number of people
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would not be brought into existence. It is possible that none of
World One’s people would have existed if a consequence of popula-
tion control is that people defer having children. Of course,
uncontrolled population growth could result in some, or all, of the
inhabitants of World One not being brought into existence if in
World Two all children are born to, say, women under the age of
twenty, whereas in World One all children are born to women over
the age of twenty, but our concern is with World Two.

Agents in Rawls’s original position are denied knowledge of
their identities, but as Derek Parfit argues, the one thing of which
they cannot be denied knowledge is the fact of their existence (Parfit
1984: 392). This creates motivational difficulties: we can be impar-
tial between existing people but not between existing and possible
people. Rawls attempts to deal with this problem by supplementing
the two principles with the just savings principle.This requires each
generation set aside resources for future ones. It will involve ‘pos-
itive’ measures such as investing in technology, as well as ‘negative’
policies such as not depleting finite natural resources. Importantly,
the required level of savings is restricted to that necessary to sustain
a well-ordered society (Rawls 2001: 159). There is no requirement
to operate a difference principle across the generations – each gen-
eration is not obliged to identify the worst-off class of all time, nor is
it necessary to ensure continued economic growth.

Although in his later work Rawls retains the just savings principle,
he revised its derivation. He retains the idea that the principles in the
original position are chosen in the present (Rawls 2001: 160).* But
there is a shift in the motivational connection between generations.In
A Theory of Justice he stipulated the generation choosing the princi-
ples of justice care for at least two subsequent generations.Rawls now
acknowledges this is inconsistent with the motivational assumption
of mutual disinterest (Rawls 2001: 160n). In Justice as Fairness: a
Restatement he argues that although we assume present-time-of-
entry to the original position, because we are abstracting from 
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historical time all generations are represented. The agreement is,
therefore,between all generations,and ‘we say the parties are to agree
to a just savings principle subject to the condition that they must want
all previous generations to have followed it’ (Rawls 2001: 160). Since
no generation knows its place among the generations this implies all
later generations, including the present one, are to follow it.

There is, however, a tension in Rawls’s derivation of this prin-
ciple, which Parfit quite rightly picks up on, but does not state 
correctly. Rather than saying persons must exist in the original pos-
ition, there is a duality: in entering the original position I confirm
my moral existence, but because I do not know my generation then
I cannot be sure I actually exist. Since the actions of one generation
determine the size of a future population one of the questions
which I as an agent in the original position must confront is whether
I should exist. If the level of resources in the 20-billion population of
World Two falls below a certain ‘social minimum’ then conceivably
we, as agents behind a veil of ignorance, could will that some of us
should not exist. But it is arbitrary who does exist. Detaching moral
agency from actual agency has important implications for the inter-
pretation of ‘contractarianism’. Contractarianism, even of the
hypothetical variety standardly attributed to Rawls, requires a one-
on-one correspondence between agents in the original position and
‘real people’ – agents in the original position are their ‘representa-
tives’. In trying to deal with the problem of future generations Rawls
has to break this correspondence.

FURTHER READING

An overview of the two principles is provided by Barry (1973), chapters
5–11 and Kukathas and Pettit (1990), chapters 3–4. For more 
in-depth coverage see Daniels (1989), part 3, essays by Hart and Daniels
on the equal liberty principle, and Gutmann in Freeman (2003). On the
priority of liberty see Barry and Shue in Richardson and Weithman
(1999; vol. 2). For a discussion of maximin, see Richardson and 
Weithman (1999; vol. 1): essays by Gauthier, Musgrave, Harsanyi and
Cohen. Also, see Kukathas (2003; vol. 1), part 7 (utilitarianism), part 9
(perfectionism), part 10 (intuitionism); Kukathas (2003; vol. 2), part 2
(liberty and its priority) and part 9 (intergenerational justice).
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The Difference Principle in Focus

In this chapter I consider in greater depth the selection of
the difference principle, that is, the principle whereby the
material position of the worst-off class is maximized. In
particular I discuss a number of objections to it, coming
from what might loosely be called the political ‘right’ and
the political ‘left’. From the ‘right’ Rawls is criticized for
placing too much weight on the redistribution of wealth at
the expense of respecting individual freedom, whilst from
the ‘left’ he is attacked for accepting capitalist relations of
production and assuming that human beings are by nature
capable only of limited altruism. Robert Nozick’s critique
of Rawls in his book Anarchy, State, and Utopia (1974) is
taken as representative of the first position, whilst G. A.
Cohen represents the latter position. The third writer dis-
cussed – Ronald Dworkin – advances an egalitarian theory
of justice, but argues that distribution must reflect the
choices that individuals make – inequalities resulting 
from individuals’ choices are justified. Finally, I round off
the discussion with consideration of some empirical ‘mod-
elling’ of behaviour in the original position, and consider
what that research tells us about the credibility and coher-
ence of Rawls’s theory.Although the focus in this chapter is
on the difference principle, that principle must be judged as
a part of Rawls’s entire package of principles.
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Nozick and Autonomy

Robert Nozick, who was a colleague of Rawls in the Philosophy
Department at Harvard University, published Anarchy, State, and
Utopia in 1974, three years after A Theory of Justice. Although the
book ranges widely it is often presented as a libertarian alternative
to Rawls’s theory. The very first line of the book sets the tone for
the rest of it: ‘individuals have rights, and there are things no 
person or group may do to them (without violating their rights)’
(Nozick 1974: ix). Jonathan Wolff argues that Nozick is a ‘one-
value’political philosopher (Wolff 1991: 3–4).Other philosophers
accept that there is more than one value; for example, they might
maintain freedom is important, but so is equality, and since free-
dom and equality often conflict we need a method for ‘resolving’
that conflict. Rawls’s two principles of justice express this idea.
Wolff maintains that Nozick’s ‘one value’ is private property, or,
more precisely, the right to private property. A standard criticism
of Nozick is that he asserts that individuals have rights but cannot
explain their origin. He appeals to the intuition that because an
individual has only one life to live that life is extremely valuable
and private property rights, including the most fundamental
property right, namely, self-ownership, are essential to the protec-
tion of that life. But this intuition can lead us in different 
directions: we might argue that nobody should be allowed to fall
below a certain standard of resources. Nonetheless, even if we are
unconvinced by Nozick’s starting point there is much force in his
criticisms of Rawls. If you do not accept the idea of natural rights,
then an alternative starting point is to ask the question: if personal
autonomy is very important then what are the implications for
autonomy of coercively redistributing resources?

Nozick’s entitlement theory of justice has three parts: (a) just
acquisition; (b) just transfer; and, if required, (c) rectification.
Just acquisition is concerned with how something that was
unowned came to be owned, whilst just transfer explains the rules
for exchanging that which is legitimately owned, and rectification
is necessary in case either (a) or (b) is violated. Nozick follows
Locke in arguing that in a world in which things are unowned
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individuals claim a stake to what is unowned by mixing their
labour with it (Nozick 1974: 174–8). Much can be said about 
Nozick’s use of Locke, but it is the second part of the theory which
is of greater relevance for us. Just transfer is dependent upon just
acquisition, for you cannot justly transfer what you have not 
justly acquired, and acquisition is a very strong idea – it entails full
control over the thing which is acquired, including the power to
transfer it to another person. Nozick takes the example of the great
basketball player Wilt Chamberlain (Nozick 1974: 161). Cham-
berlain was at the time of Nozick’s writing greatly in demand by
basketball teams. He signs an annual contract in which it is agreed
that twenty-five cents from the price of each ticket goes directly to
him. People ‘cheerfully’ attend games at which Chamberlain is
playing, dropping a separate twenty-five cents in a box with
Chamberlain’s name on it. We suppose that in a season one mil-
lion people watch Chamberlain play, and so Chamberlain ends up
with $250,000, a much larger sum than the average income. Is
Chamberlain entitled to that money? Nozick argues that so long as
Chamberlain did not use threats or fraud to acquire each amount
of money (twenty-five cents) then his additional earning is legit-
imately his by a simple transfer (Nozick 1974: 161–3). The fact
that such transfers will over time create significant inequalities is
irrelevant, for what matters is that individuals have consented to
the transfer. Those who object to such transfers want ‘to forbid
capitalist acts between consenting adults’ (Nozick 1974: 163).

To evaluate the force of Nozick’s argument we need to compare
his theory of justice with Rawls’s theory. Nozick divides theories of
justice into two groups – end-state and historical (Nozick 1974:
153–5) – with a sub-division of the second into patterned and
unpatterned theories (Nozick 1974: 155–60).End-state theories are
not concerned with what people do, but only with the end-result.
Utilitarian theories fall into this category – the aim is to maximize
total, or alternatively, average utility. Historical theories, on the
other hand, connect distributions with what people have done. For
example, distribution according to desert is a historical principle.
Such theories can be further divided into patterned and unpat-
terned theories. Any principle which involves the phrase ‘to each
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according to ____’, where the blank is filled in as ‘desert’, ‘need’,
‘labour’ and so on, is going to generate a pattern (Nozick 1974:
159–60). Nozick characterizes Rawls’s theory as patterned: priority
to the worst-off (maximin) generates a pattern.Nozick calls his own
theory unpatterned, because whatever distribution exists should be
the result of choice. You could argue that this is patterned with the
blank filled in as (rights-protected) ‘choice’, but ‘choice’ is not really
the same as desert or need or maximin – the latter two provide
‘objective’ criteria that can be used by a redistributive agency (the
state) whereas you choose to do whatever you like. Certainly, the
state can distribute the protection of choice by enforcing private
property rights, and there is a pattern to the distribution of such
rights, but the exercise of those rights will generate patterns which
should, for Nozick, be beyond the control of the state.

Individuals may, under Nozick’s utopian framework, aim to
bring about an end-state or patterned distribution, but what may
not happen is that the state coerce people into creating that end-state
or pattern. To appropriate some of Chamberlain’s $250,000 is tan-
tamount to forcing him to labour (Nozick 1974: 172). Rawls makes
two important points against Nozick. First, against the charge that
taxation is forced labour Rawls argues that a distinction must be
drawn between the arbitrary seizure of property and the legitimate
expectation that certain incomes attract certain levels of taxation
(Rawls 2001: 52). Although political institutions – the legislature
and executive – can change the rules, they must, if they are to be
deemed just, change in accordance with publicly recognized stand-
ards (here the formal constraints of right are very important – see
pages 35–8). Chamberlain is free to alter his behaviour according to
the taxation laws.Second, in Nozick’s example a great deal of weight
is placed on the fact that the spectators ‘consented’ to the transfer,
and his defence of such a transfer implies that interference through
taxation is not simply a violation of Nozick’s rights, but also a viola-
tion of the spectators’ rights. Rawls argues that each of a series of
transfers could be just without the outcome of all transfers taken
together being just. In part, this is because there are third parties
affected by the transfer who have not ‘consented’ to the inequalities
generated by the transfers. Rawls draws a distinction between two
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kinds of rules, those that regulate the basic structure over time 
and are designed to preserve ‘background justice’ from one gener-
ation to the next and those that apply directly to the ‘separate and
free’ transactions between individuals and associations. The con-
junction of these two types of rules generates an ‘ideal social
process’ view, in contrast to Locke’s (and Nozick’s) ‘ideal historical
process’ view (Rawls 2001: 54). Rules regulating the basic structure
are chosen in the original position, and interpreted by institutions.
Within those rules individuals are free to enter contracts. Taxation
is a necessary part of the maintenance of a just society.

Whilst I believe Rawls’s response is adequate, Nozick’s critique
throws light on the tension between the difference principle and the
other principles of justice, including the principle of fair equality of
opportunity.On the one hand,Rawls stresses human autonomy,and
this is expressed as the ability to institute and revise a life-plan. Fair
equality of opportunity is important as a means of giving value to the
package of liberties which constitute the first principle. The differ-
ence principle is,however,disconnected from the actions of individ-
uals: individuals will receive benefits regardless of what they do. I
would adapt Nozick’s objection to Rawls by arguing that patterned
theories of justice are not in themselves incompatible with the exer-
cise of personal autonomy, but when a society seeks to bring about a
particular pattern of justice independently of individual choices there
is a tension between autonomy and distribution. Even if we endorse
a relatively extensive state – as distinct from Nozick’s minimal state –
we must still ensure freedom and equality cohere. Rawls believes the
two principles, lexically ordered,do cohere: freedom – or a scheme of
liberties – takes priority over equality, but equality is necessary for
the liberties to be of equal worth. Understood in this way, the differ-
ence principle is of instrumental, rather than intrinsic, value: equal-
ity (or the limitation of inequality) is not a good in itself, but rather
the outcome of providing individuals with the material goods neces-
sary to exercise effectively their scheme of liberties. In short, we
should not care about patterns. But if the liberties are what matter,
then it is plausible to argue that a guaranteed social minimum (with-
out chain-connection) is sufficient to ensure effective exercise of
the equal liberty principle, and the difference principle is either
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redundant or may, in fact, undermine personal autonomy. The
extent to which it does so will depend on the more precise social pol-
icies that are enacted, but the thought is that passive recipience of
social welfare benefits corrodes self-reliance and initiative.I return to
this issue in pages 77–82, but first I want to consider an attack on
Rawls from a rather different political perspective.

Cohen and Motivational Instability

Marxists have tended not to engage in debate with liberal thinkers
such as Rawls, rejecting as they do certain liberal claims about the
nature of human motivation and political epistemology. On
human motivation, Rawls maintains the principles of justice
apply to a society characterized by moderate scarcity in which
people are in conflict over the distribution of those scarce
resources. A Marxist would maintain that when production levels
reach a certain point – and capitalism is historically useful because
it massively increases productivity – we will be in a position to say
that there is no longer scarcity and the causes of social conflict will
be removed. Regarding political epistemology – that is, how we
know what is just – Marxists maintain that it is only in a post-
scarcity situation that we will be able to determine the correct 
distribution of resources. Gerald Cohen is unusual amongst
Marxists in his engagement with liberal (and libertarian) thinkers
such as Rawls and Nozick. Cohen’s first book, Karl Marx’s Theory
of History: a Defence (1978), defended Marx from a highly 
orthodox position but within the methodological framework of
‘analytical philosophy’ – that is, ‘positivist’ social science, and
especially rational choice theory. Since writing that book Cohen
has abandoned his orthodox Marxism, but not his analytical
approach. He ascribes the shift in his position to the recognition
(shared by many other Marxists and ex-Marxists) that the work-
ing class is not a vehicle for social, and therefore ethical, change,
and there cannot be material abundance such that we are taken
out of the circumstances of justice (Cohen 2000: 112–15). So long
as there is moderate scarcity there will be a need for theories of
justice, and thus socialists must engage with liberal political 
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theory, and not dismiss it as the ideological expression of a 
capitalist society.

Cohen advances three key objections to Rawls’s argument.
First, Rawls has an incoherent model of human psychology, or
motivation. Second, he restricts the principles of justice to the
basic structure of society, and that conceals exploitation. Third,
Rawls rejects self-ownership as morally irrelevant to the distrib-
ution of resources (curious as it may seem, on this point Cohen
sides with the ‘right-wing’ libertarian Nozick against Rawls).

The first two objections are closely related to one another.
People in the original position are motivated to maximize their
share of the primary goods, but from behind a veil of ignorance,
meaning that whilst they are self-interested, they are forced by the
way the original position is set up to be impartial. Rational people
will, Rawls argues, select the two principles of justice, including the
difference principle, which entails maximizing the position of the
worst-off (maximin). The original position is intended to model
how real people could behave: we take account of the strains of
commitment to the principles of justice. The difficulty is that the
theory itself pulls in two different directions: on the one hand,
Rawls assumes that we – that is,‘we’ in the real world,and not in the
original position – can develop a commitment to giving priority to
the worst-off in society, and the difference principle is the structural
device by which this is achieved. But how much the worst-off
actually receive will depend on everyday human behaviour. If you
recall the distribution table on page 59, under maximin (with 
chain connection) the richest quartile of society get fifty units and
the poorest quartile get fifteen units. Imagine you are in the top
quartile. What motivations will you have in the ‘real world’,
assuming you endorse Rawls’s theory? First, you will be commit-
ted to giving priority to the worst-off and so will regard a system of
taxation and redistribution legitimate, but, second, you will be
motivated to maximize your income. These two motivations do
not necessarily conflict if we assume, as Rawls does, that inequality
generates incentives to produce and thus help the worst-off. But if
you are really committed to helping the worst-off do you not have
a moral duty to give directly – not just through taxation – to the
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poor, and also work to bring about a society in which the poorest
receive more than fifteen units?

Cohen borrows a slogan from the feminist movement: the
‘personal is political’ (Cohen 2000: 122–3). How you behave in
your personal life is a political issue. Rawls, along with most liber-
als, rejects this claim, arguing that the distinction between public
and private is essential to a pluralistic society, and not all aspects of
morality should be enforced by the state: whilst it is right to
require people to pay taxes to help the worst-off, it is for individu-
als to decide what they do with their post-taxed income. This may
not resolve the tension which Cohen identifies between, very
crudely expressed, public generosity and private avarice, but the
onus is on Cohen to explain the role of the state in ‘promoting’pri-
vate generosity. Cohen talks about ‘encouraging an ethos’ in which
people seek to bring about a more equal distribution of resources
(Cohen 2000: 131), but it is unclear how this is to be achieved: is
the state the agent of ethical change, or do we rely on non-state
forces? If we rely on the state, then how can a coercive entity bring
about a change in voluntary behaviour? Certainly, state policies
can change behaviour – there is plenty of empirical evidence
showing this to be the case – but political theory seeks to justify
principles and behaviour independently of coercion. Orthodox
Marxists hold that human motivations change with material 
conditions, and that a coercive state will be unnecessary in a post-
scarcity economy, and this assumption releases them from having
to rely on the state to coerce people into changing their behaviour.
Nonetheless, whatever the weaknesses of Cohen’s own position,
his criticism of Rawls carries weight – there is a tension within the
moral psychology of the agent between public egalitarianism and
‘private acquisitiveness’, and we need to explore this further by
considering Cohen’s second criticism, which relates to the basic
structure.

For Rawls, the rich fulfil their duties to the poor by accepting
the legitimacy of taxation, and those tax receipts are used to fund
certain institutions, such as the pre-university education system,
money transfers (social security and pensions) and healthcare.
Outside the scope of the original position is a ‘private sphere’,
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which includes the family. Rawls accepts that the family is a major
source of inequality – the transmission from parent to child of
privilege undermines equality of opportunity (Rawls 1972: 74).
But because liberty (the first principle of justice) takes priority
over equality (the second principle) there has to be a legally-
protected private sphere. Not only is the private sphere a source of
inequality it also produces within itself inequality. Here Cohen
joins forces with feminist critics of Rawls, such as Susan Okin:
families are based on a division of labour, and one loaded against
women, and because the recipient of redistribution is the house-
hold (Okin 1989: 92), and not the individual, there is a class of
people – mostly women – who are worse-off than that class which
Rawls identifies as the ‘worst-off ’.

The impression left by Rawls in his earlier work was that intra-
familial distributions were outside the scope of a theory of justice.
He later clarified his position, arguing that whilst social justice reg-
ulates the basic structure and does not apply directly to, or regulate
internally, the institutions which make up the basic structure, the
principles of justice do affect the nature of those institutions, so ‘to
establish equality between men and women in sharing the work of
society, in preserving its culture and in reproducing itself over
time, special provisions are needed in family law (and no doubt
elsewhere) so that the burden of bearing, raising, and educating
children does not fall more heavily on women, thereby undermin-
ing their fair equality of opportunity’ (Rawls 2001: 11). Rawls is,
however, very unclear about the implications of taking gender
equality seriously, and this lack of clarity derives in part from the
vagueness of the boundaries of the basic structure.

Cohen argues that what Rawls includes in the basic structure is
arbitrary – Rawls cannot give clear criteria for what should or
should not be included. Rawls cannot say that the basic structure
consists of those institutions which are coercively enforced – that
is, institutions we are forced to fund through taxation – because
the basic structure is defined before we choose the principles of
justice, whereas what is coercively enforced is a decision to be
made in the original position (Cohen 2000: 136–7). Cohen has
identified a major difficulty with the basic structure argument: it
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determines how the original position is set up, but it has the effect
of excluding from the discussion in the original position import-
ant ethical considerations. Although the agent in the original 
position is a representative of an individual human being, the
recipient of income is a household – so the fifteen units the worst-
off receive accrue to the agent’s household and not to the agent. In
addressing this criticism we need to separate substantive and
methodological questions. Understood as a substantive problem
about the details of Rawls’s principles of justice, a resolution
might be at hand: instead of income going to households it 
should go to (adult) individuals in the form of a ‘citizen’s income’,
which all adults receive regardless of whether they are employed
or not. There are several problems with such a proposal. First, it
implies the state has a role in determining intrafamilial distrib-
utions of income and so corrodes the private sphere. Second, it
may act as a disincentive to work and raises what Rawls terms the
‘Malibu problem’ – that is, people get benefits regardless of
whether or not they work, thus undermining the idea of society as
a co-operative venture (Rawls 2001: 179; see pages 82–4). The
Malibu problem could be avoided by establishing that citizens
only get a guaranteed income if they are carrying out ‘domestic
labour’, such as child-rearing, but then again the state would have
to intrude into family life in order to ensure that this was the case.
Third, the effect of a citizen’s income might be to reduce econom-
ic activity and so worsen the position of the least favoured class in
society. These are substantive problems, but Cohen’s criticisms are
aimed at a deeper, methodological level.

Cohen argues that the basic structure implies a division within
the moral psychology of the agent between public and private
morality and, crucially, that division is unstable. There are several
possible responses to this charge. We could say ‘so what?’ – life is
full of motivational tensions, and a tension does not necessarily
render a set of principles incoherent, or even unstable. The alter-
native is to accept there is a problem with Rawls’s model of human
motivation, but we resolve it by replacing the difference principle
with a guaranteed social minimum, and change the motivational
assumptions behind redistribution: we no longer say that the
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income differential between rich and poor is only justified if it is to
the advantage of the poor, but rather once a guaranteed social
minimum has been achieved we abstain from making any moral
judgements regarding the ‘pattern’of distribution.As I argued at the
beginning of chapter 5, we should not be concerned with patterns
because equality (or the reduction of inequality) has no independ-
ent value. In short, we do the opposite of what Cohen argues we
should do, and we weaken the egalitarianism of Rawls’s theory.

To complete the discussion of Cohen’s critique we need to con-
sider his final major objection: Rawls does not take seriously the
idea of self-ownership.Marx argued that the workers do not get the
full value of their labour. This argument assumes there is some-
thing a person owns that generates a moral right to other things: in
effect, as a Marxist, Cohen, along with Nozick (who is not, of
course, a Marxist) endorses Locke’s ‘mixed labour’ formula. What
Cohen rejects is the idea that mixing your labour establishes merely
first acquisition. For Locke and Nozick, once the world is ‘priva-
tized’ the mixed labour formula ceases to be of any use. Cohen
argues that a worker constantly mixes his or her labour, such that
there is a continuous claim on the product.He rejects Locke’s claim
that ‘the turfs my servant has cut are my turfs’ (Locke 1992: 289).
Insofar as the servant (wage-labourer) does not get the full value of
his labour he is exploited, and the resulting distribution is unjust.
Rawls implicitly rejects the notion of self-ownership.That does not
mean we do not have rights over our bodies, but rather we have no
pre-social rights; the rights we have are the result of a choice made
in the original position. This becomes clearer if we look at the con-
cept of desert, which I briefly discussed in pages 53–9.

Desert is tied to effort: we get something if we do something.
Rawls argues that we are not responsible for our ‘natural endow-
ment’– strength, looks, intelligence and even good character – and
so we cannot claim the product generated by that natural endow-
ment (Rawls 1972: 104). Under the difference principle one 
person may earn fifty units and another fifteen units, but not one
unit of that thirty-five unit difference is justified by reference to
desert. Of course, in causal terms, the difference may be attributed,
at least in part, to native ability, but that does not justify the 
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difference. Rawls goes so far as to say that natural endowments are
a social resource to be used for the benefit of the worst-off (Rawls
1972: 179). It is strange that on desert Rawls is the radical, where-
as Cohen sides with Nozick. It is true that Nozick does not believe
that the rich are rich because they deserve to be rich – Wilt 
Chamberlain is rich because other people choose to give him money
to play basketball – but the idea of self-ownership (private property
rights) does imply a right to keep the fruit of your labour. Cohen is
not the first writer to observe the tension in Rawls’s theory
between personal autonomy, and therefore responsibility for
choice, and his rejection of desert-based distribution. But Cohen’s
argument has a slightly different focus: if we reject, as Cohen and
many feminists do, the sharp distinction between public and 
private then we need some alternative basis for distribution, and
one which guarantees respect for the individual.

Despite distancing himself from orthodox Marxism, Cohen
implicitly appeals to Marx’s labour theory of value; a theory which
itself drew upon, but criticised, classical liberal-capitalist thinkers
such as David Ricardo, Adam Smith and John Locke. Cohen
believes that people have the right to keep certain things, and this is
based on the labour-time which they have expended in producing
those things: insofar as the worker does not receive the value of his
labour he is exploited. But the labour theory of value is implausible.
Thomas Nagel argues that the value of a product is not the result of
the amount of labour which went into it, but rather, it is the other
way round: the value of labour is the result of the contribution that
labour makes to the product (Nagel 1991: 99). Ask yourself this: if
you have a firm making ‘next generation’ mobile telephones, which
group of workers do you least want to lose: the canteen staff? Clean-
ers? Assembly line workers? Phone designers? Venture capitalists? It
could be argued that the last two groups are the most important.
The conclusion to be drawn is that if we want to justify an egalitar-
ian distribution of wealth we need what Rawls attempts to offer,
which is a moral justification which assumes that many of the poor-
est will get more than that to which their labour ‘entitles’ them.

Applying the insights of both Nozick and Cohen we can identify
a number of related tensions in Rawls’s theory of justice. Rawls
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argues that individuals are motivated to accept as just those prin-
ciples which they would have chosen under conditions of fairness,
that is, in the original position, and the capacity to institute and
revise a life-plan is crucial to the fairness of the original position. So
we have a very strong conception of human autonomy at the heart
of the theory. Yet the difference principle is unconnected to the
capacity for choice – it is a pattern to which agents must conform,
rather than being a pattern generated by the choices agents make.
Furthermore, although I (hypothetically, in the original position)
choose the difference principle, the moral motivation to accept
redistribution is in tension with the desire to maximize my income.
Such ‘motivational stress’will be inevitable so long as we distinguish
public and private morality, but it is exacerbated by the fact that, in
terms of public morality, income differences are not connected to
individual choice, whereas, of course, the choices individuals actu-
ally make do determine what people get. These problems are 
connected to a third aspect of Rawls’s derivation of the principles of
justice: the nature of the goods that are subject to distribution.

Dworkin and Resourcism

Since human beings possess more than one attribute or good, it is
possible that equality in the possession of one will lead to, or
imply, inequality in another. For example, Anne may be able-
bodied and John disabled. Each could be given equal amounts of
resources, such as healthcare, and so in this regard they are treated
equally, but John’s needs are greater, so the equality of healthcare
has unequal effects. If Anne and John were given resources com-
mensurate with their needs, they would be being treated equally in
one sphere (needs) but unequally in another (resources). So when
we talk about equality we need to know what it is that should be
subject to distribution. The two main positions in the ‘equality of
what?’ debate are equality of welfare (welfarism) and equality of
resources (resourcism).

The term ‘welfare’ is used in the economic sense (welfare 
economics) rather than in the more everyday sense of welfare prov-
ision – it is possible to construct a welfare state around resourcism.
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If we are concerned with equality of welfare then the focus is on
well-being, which is measured either by ‘good’ mental states, such
as happiness or pleasure, or by the extent to which an individual’s
preferences are satisfied. Resourcism, on the other hand, does not
focus on subjective states but rather on goods, such as Rawls’s ‘pri-
mary goods’. The standard criticism of resourcism is that it fails to
take into account individuals’ differing abilities to convert equal
resources into comparable levels of well-being. This may arise
because a person is born with disabilities, or, more controversially,
because he has expensive tastes. This criticism could be dismissed
as simply the reassertion of welfarism: it assumes that equality of
welfare is what matters. But if we say that welfare is not what mat-
ters then resourcism looks fetishistic – we have these resources,
but they are unconnected to the desires of real, living human
beings. In response, a resourcist could argue that people should be
held responsible for at least some of their preferences and the
‘insensitivity’ of resource allocation to well-being reflects the
importance of personal responsibility. The difficulty for Rawls is
that whilst his theory is strongly resourcist the difference principle
gives no moral weight to personal responsibility.

Ronald Dworkin takes up the idea of resourcism but seeks to
address this problem of ‘ambition insensitivity’ in Rawls’s theory
(Dworkin 2000: 30). Dworkin wants the allocation of resources to
reflect certain things: (a) you should not be disadvantaged by
those things that are beyond your control, and that includes your
innate abilities, social class (insofar as you did not determine it)
and everyday bad luck (together he calls these things ‘circum-
stances’); and (b) it is legitimate for resources to reflect the choices
you make, such that we distinguish choices and ‘circumstances’
(Dworkin 2000: 28–9). He argues that distribution should be cir-
cumstance-insensitive but choice- (or ambition-) sensitive. To
develop an alternative theory of distribution Dworkin works with
two linked ideas: the hypothetical auction and the hypothetical
insurance system.

We start with the hypothetical auction. We imagine a group of
ship-wrecked people (‘immigrants’) washed up on a desert island
with abundant resources and no native population. The 
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immigrants have equal personal resources (circumstances), but
differing tastes. They endorse the principle that no one is
antecedently entitled to any of the resources,and instead they shall
be divided equally between them. They also accept what Dworkin
calls the ‘envy test’: ‘no division of resources is an equal division if,
once the division is complete, any immigrant would prefer 
someone else’s bundle of resources to his own bundle’ (Dworkin 
2000: 67). A problem, however, emerges which evades the envy
test: the bundles might not be equally valuable to each person
given differing tastes. In other words, each person gets an identical
bundle of goods, but given differing tastes they may not attach
equal value to them – they do not envy other people’s bundles, but
nonetheless they would rather have a different bundle.

To deal with this problem the immigrants set up an auction.
Each immigrant is given an equal set of clamshells, to be used as cur-
rency. We assume the goods have been created, but it is open to any
immigrant to propose new goods. The auction proceeds, with
prices set and bids made, until all markets have been cleared – all
goods are sold – and the envy test passed. Of course, individuals
might be lucky or unlucky in their tastes. If there is high demand for
goods which are in short supply then the price of those goods will be
high. Dworkin argues that taking responsibility for our lives means
accepting our tastes, or if necessary adjusting them, and not expect-
ing that resources will be redistributed to satisfy those tastes
(Dworkin 2000: 69–70).It should be added that the products we bid
for can include leisure – if one person chooses to work twelve hours
a day, and another opts for a leisurely four hours, then the income
difference is the price paid by the latter person for eight hours of
leisure. If he were to look simply at the income of the hard worker
then he might feel envy, but the envy test requires a ‘whole life’com-
parison: the hard worker has lost something by being a workaholic.

A crucial assumption of the auction is that the participants
enter on equal terms – they differ only in their tastes.Resources are
equal, meaning we all start with the same number of clamshells,
but our personal resources are also equal: nobody is, for example,
severely disabled. It does not take much reflection to see that 
people are not born equal in personal resources, and on the desert
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island itself it would not be long before there was an inequality of
resources,and the possibility that the envy test will not be satisfied.
Luck will play a part, but Dworkin makes a distinction between
calculated gambles and brute bad luck. You might, for example,
take all reasonable precautions but still contract lung cancer.
Alternatively, you may be a heavy smoker and as a result contract
cancer: the smoker took a calculated gamble and lost (Dworkin
2000: 74–5).

Since the immigrants on the desert island know luck will play
a significant role in their lives and they are rational in the sense of
being prudential – adopting a ‘whole life’ perspective – they will
insure themselves against misfortune, such that among the prod-
ucts for which they bid will be insurance policies. Of course, indi-
viduals are free to buy different policies, but because we assume
that risk is random – let us say the chances of a coconut falling on
your head from a great height is pretty much equal for all individ-
uals – the premiums will be the same for each person, and so the
insurance market will reflect the choices people make. The prob-
lem comes when we introduce identifiable brute luck – that is, we
know from the day someone is born, and in fact even before he is
born, that he will have a poor natural endowment.

To deal with this problem we agree to randomize risk.
Although Dworkin does not use the term, in effect he argues for a
veil of ignorance, albeit one much ‘thinner’ than Rawls’s: an indi-
vidual knows his talents but does not know the price those talents
command in the market (Dworkin 2000: 94). Dworkin wants the
agent to know enough about his or her talents and preferences to
make judgements about the appropriate level of insurance cover
to buy.The difficulty is that even when we are denied knowledge of
the price our talents can command, the insurance premiums can
never match the income a talented person will acquire through the
exploitation of his or her talents. Not everyone can earn as much
as J. K. Rowling earns (about £35 million in 2004) and although
buying an insurance policy which will pay out £35 million may at
first sight seem the rational approach, further reflection shows it
to be irrational. Let us assume that Rowling is in the 99th income
percentile, but at the time she selects an insurance policy she does
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not know she will earn £35 million per year – imagine she is
returned to the state of being a struggling writer trying to get her
first book published. We also assume that once the veil is lifted the
actual pay-out will equate to what the market can bear and that
she will be obliged to pay whatever premium she has agreed. If the
market can bear coverage to the 30th percentile and Rowling has
taken out a policy which covers her to the 90th percentile, and she
remains a struggling writer on, let us say, the 35th percentile, then
she will be far worse off than if she had opted for a cheaper policy.
Importantly, the wealthy Rowling (on the 99th percentile) is also
worse off, as she has to keep writing these Harry Potter books just
to cover her premiums (Dworkin 2000: 98). The aim of Dworkin’s
argument is to calculate how much income should be transferred
across classes and he does not suggest that poor people have to pay
the premiums, but in order to work out how much wealth should
be transferred agents behind his ‘veil’ must assume they will be
obliged to pay up.

No insurance system will fully compensate a person for lacking
talent, or, more accurately, lacking marketable talents. What an
insurance system does achieve is a means of justifying contingen-
cies: as Rawls argues, life is a lottery, but agreeing to principles of
justice – or agreeing to the unequal distribution of resources – entails
accepting that certain contingencies can legitimately affect a per-
son’s fortunes. For Rawls the only way such contingencies can be
justified is if they work to the benefit of the worst-off. The import-
ance of Dworkin’s hypothetical insurance model lies in what it
reveals about the logic of that position – we can never fully com-
pensate people for their poor endowment, such that the difference
principle must operate as a partial compensation. A society in
which redistribution of wealth is perceived as only partially com-
pensating for inequalities in natural endowments is necessarily
unstable – the poor are likely to be resentful of any inequality, but
the attempt to eliminate, as it were finally, all inequalities will
destroy the conditions for the development and exercise of talent.

Rawls frequently uses the concept of ‘reciprocity’, although he is
not consistent: sometimes it means mutual advantage (Rawls 1972:
178), and at others a refusal to take advantage of one another 
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(Rawls 1972: 14). Furthermore, he talks of human beings’ natural
talents as a ‘common asset’ the benefits of which we share (Rawls
1972: 101). Combining the ideas of reciprocity and common assets,
and applying Dworkin’s insurance model, there is a more positive
way of justifying inequality as the price we agree to pay from a stand-
point of moral equality for the mutual enjoyment of natural talents.
Such an idea also accords much more closely to everyday intuitions
about the fair distribution of resources than the reasoning which
Rawls claims would lead agents in the original position to endorse
the difference principle. In the last section I consider some evidence
to support this claim.

Experimental Approaches to Justice

Norman Frohlich and Joe Oppenheimer offered the first experi-
mental analysis of Rawls’s theory of justice. Using students in Texas,
Maryland, Manitoba and Poland, they sought to test the propos-
ition that rational agents would choose the two principles, and
specifically, the difference principle. They offered the research sub-
jects four principles of distribution: maximize average income with
a floor constraint (guaranteed minimum); maximum income (aver-
age utilitarianism); maximize income with a range constraint (ratio
of the lowest to the highest income); maximin (Rawls’s difference
principle). The subjects were first presented with these four prin-
ciples, which they were required to rank. Possible income distribu-
tions – similar to those presented on page 59 – were included in the
explanation of the principles. After subjects had presented their
rankings, they explored the implications of the principles experi-
mentally through random assignment to one of the four income
classes. Once this had been done for each of the principles the sub-
jects were then asked (once again) to rank the principles.

This first stage was conducted by individuals alone, but the
second stage involved a collective, or group, choice of principles.
The group was given an incentive – in the form of higher pay-offs
– to reach unanimous agreement. Of the eighty-one experimental
groups only one group chose the difference principle (maximin).
The breakdown of choices was:
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Floor constraint 78%
Maximum income 12%
Range constraint 9%
Maximin 1%

The experimental set-up can be criticized and, in fact, subsequent
experiments have provided stronger support for Rawls’s principle
(Mitchell et al 1993: 631). Frohlich and Oppenheimer did not, for
example, distinguish merit and efficiency arguments for inequal-
ity. They do test the ‘stability’ – in Rawls’s sense – of principles 
of justice by asking subjects to correct a piece of text, with 
payments ‘taxed’ according to the different principles (Frohlich & 
Oppenheimer: 47–8). This reveals the effects of taxation on pro-
ductivity, but does not distinguish merit and efficiency: do we
reject a principle of distribution because it lowers productivity or
because it is unfair that those who work hard do not keep more of
their income? If the intention of a theory of justice is to separate
different normative concerns, then an experiment which fails to
do so can be deemed invalid.

However, whilst the experiment did not formally separate
merit and efficiency arguments, the informal comments of the
subjects suggests merit plays a role in the reasoning behind the
overwhelming selection of the floor constraint principle, even if
the comments are sometimes ambiguous, with references to
‘incentives’ or ‘encouragement’ (Frohlich & Oppenheimer: 83).
The consensus amongst political theorists is that desert can play
no role in the distribution of resources. Sometimes this rejection
of desert borders on contempt for everyday morality. But if there
is strong support for merit or desert – and especially if endorsed
through a reflective experiment – then it is important to consider
the reasons underlying this position. I would suggest two, both of
which rely on the importance of reciprocity and ‘talent sharing’
outlined at the end of the last section. First, there is what can be
termed the ‘Malibu problem’: can people refuse to work and then
claim their share of primary goods under the difference principle?
As Rawls puts it:‘are the least advantaged … those who live on wel-
fare and surf all day off Malibu?’(Rawls 2001: 179). Rawls’s answer
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to his own question is to include leisure time as a primary good. If
we include sixteen hours per day as leisure time and therefore
eight hours as work time, then so long as meaningful work is avail-
able to the surfers they are receiving an ‘extra’ eight hours of
leisure. Consequently, they cannot be counted among the worst-
off: ‘surfers must somehow support themselves’. At base, Rawls’s
theory assumes that citizens are ‘fully co-operating members of
society over a complete life’ (Rawls 2001: 179), such that to refuse
to work when able to do so undermines the stability of the polit-
ical system.

The second social consequence of autonomy relates back to
Dworkin’s insurance model. I suggested that his argument does
not achieve what he aims at, which is to distribute according to
choice rather than chance: it is impossible to have taxation levels
(equivalent to ‘insurance premiums’) which enable everybody to
receive the income of a J. K. Rowling. But there is another way to
use the insurance model: the difference between the rich and the
poor – that is, the gap which cannot realistically be bridged
through the insurance premium – has, at least, two components.
The first is, as Dworkin suggests, explained by the choices people
make, but the second is the price we are willing to pay for living in
a society where there are people capable of developing their 
talents. This argument on its own would amount to nothing more
than a defence of market-based resource allocation, but combined
with a selection of insurance premiums behind a veil of ignorance
it can be turned into a different kind of argument: we do justice 
to individuals by validating inequality from behind a veil of
ignorance.

FURTHER READING

Kukathas and Pettit (1990), chapter 5 addresses the libertarian critique of
Rawls. The following essays discuss the difference principle in some
detail from various perspectives: in Richardson and Weithman (1999;
vol. 2), see Sen, Van Parijs and Cohen; in Freeman (2003) read Daniels
and Van Parijs. See also Kukathas (2003; vol. 2), part 3 (difference 
principle) and part 5 (equality), and Kukathas (2003; vol. 3), part 1 
(libertarian perspectives), and part 2 (Marxist perspectives).
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The Original Position in Focus

Why enter the original position? Or, to re-phrase the ques-
tion: why be moral? In attempting to answer this question
we are not trying to convince people of the ‘advantages’ of
moral behaviour, but rather attempting to demonstrate
that it is not irrational to act morally. However, even if we
can provide an adequate account of morality we still have
to explain how morality and coercion can be reconciled,
and this raises the problem of political obligation: how can
morally autonomous agents submit to a coercive author-
ity? In several places in A Theory of Justice Rawls appeals to
the logic of the prisoner’s dilemma to explain why we are
morally bound to the state – why, for example, we ought to
obey unjust laws (Rawls 1971: 350). Yet as I suggested in
chapter 2, the logic of the ‘resolution’ to the prisoner’s
dilemma is only a starting point for Rawls, for there are
multiple alternative resolutions. Moral conflict, and not
simply the possibility of self-interested free-riding, threat-
ens the stability of the political system.

Central to the credibility of Rawls’s responses to these
two questions is his conception of the human agent as
autonomous. As suggested in pages 31–5, he distinguishes
rational and full autonomy, where ‘rationality’ is defined
as the ability to institute and revise a life-plan – or pursue
a conception of the good – and full autonomy is the
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capacity to pursue that good within moral constraints. Real 
people, Rawls implies, do not separate rational from full autonomy,
but to provide a coherent theory it is essential they are separated in
the original position. If the agent is, so to speak, ‘split apart’ in the
original position the challenge then becomes one of ‘putting him
back together’ in the real world: if we cannot live by the principles
we have (hypothetically) chosen, then the credibility of the whole
theory must be called into question. As in the last chapter, I
approach this problem through discussion of a number of critical
perspectives.

Sandel and Communitarianism

Michael Sandel in an influential critique of Rawls’s theory – Liber-
alism and the Limits of Justice (1982*) – argues that the Rawlsian
conception of the agent (or self) is incoherent. Sandel begins with
a distinction between the self and its ends. Because we are denied
knowledge of our identities in the original position the self must,
in some sense, be ‘prior’ to its ends (where ‘ends’ include values,
relationships and activities). This ‘primacy’of the self over its ends
is connected with three other kinds of primacy, so we have four 
in total:

1. The primacy of the self over its ends (Sandel 1998: 54);
2. The primacy of volition over cognition (Sandel 1998: 59);
3. The primacy of the right over the good (Sandel 1998: 17);
4. The primacy of justice over other virtues (Sandel 1998:

15–16).

If the self is prior to its ends, morality has a volitional rather a 
cognitive character: we choose rather than discover principles of
justice. And if morality is volitional then rightness, or procedural
correctness, rather than goodness (that is, the pursuit of virtue)
characterizes the individual’s relationship to his own life. The 
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corresponding social relationship is one of justice as the first virtue
of social institutions: the key characteristic of justice is that it per-
tains to relations between agents who are in conflict with one
another over the distribution of material resources and have
opposing conceptions of the good. In a society where justice has
primacy, the state is legitimate insofar as its laws and policies are
couched in terms that are neutral between those conflicting con-
ceptions of the good, rather than justified by appeal to any particu-
lar conception of the good.

If Rawls is committed to all four relations of primacy then we
end up with a weak, indeed incredible, conception of human
agency: just as neutrality between people means the state must not
favour a particular conception of the good, so the agent must be
neutral between different conceptions within his own life, with the
consequence that he is incapable of making any choices (Sandel
1998: 161–4). Sandel, in fact, arrives at this ‘incredible’ conception
of the human agent by running together two mutually exclusive
accounts of liberalism. The first, which can be termed ‘liberalism
as neutrality’, avoids making any claims about how the agent
relates to himself – it does not matter how people decide how to
live their lives so long as they respect each other’s rights. The state
is legitimate so long as it acts as ‘neutral umpire’ between compet-
ing and conflicting interests. The other account, which I will term
‘autonomy-based liberalism’, maintains the legitimacy of the state
depends on protecting and promoting a particular model of
human agency, so that not all ways of life are equally valuable.
Although autonomy-based liberalism does not necessarily ‘force
people to be free’, its policies will promote some ends at the
expense of others, and so, by extension, it assumes that rational
agents will judge some ends to be inferior to others. It follows that
Rawls’s understanding of the agent is not, as Sandel suggests,
absurd, but nonetheless Rawls must make clear whether his is a
neutralist or an autonomy-based liberalism.

Sandel’s own position has been labelled communitarian
because it implies that human beings must be motivated to pursue
some goods, chief among which is ‘civic friendship’ (Sandel 1998:
180–1). This is highly underdeveloped and open to criticism, but
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the inadequacy of Sandel’s own model of agency does not release
Rawls from the charge of incoherence, and indeed a consideration
of it can be informative for our discussion. At the heart of Sandel’s
argument is the axiological relationship of the self to its ends – that
is, how do we come to attach value to a relationship, set of beliefs or
way of life? Whilst in the first edition of Liberalism and the Limits of
Justice Sandel implied that community, or civic friendship, was the
source of value, in the second edition he rejects this interpretation
of his argument. The communitarianism that he believes has been
wrongly attributed to him holds that determining what is just
‘always takes the form of recalling a community to itself, of appeal-
ing to ideals implicit but unrealized in a common project or 
tradition’ (Sandel 1998: xi). Such a view of ethical justification
leaves the ends of action uncriticized. The ends are simply the 
values that happen to obtain in ‘our’society – communitarianism is
cultural relativism. Rather than assert the priority of the right over
the good,as Sandel claims liberals do,or the priority of a contingent
good over the right,as ‘communitarians’do,what is required is ‘that
principles depend for their justification on the moral worth or
intrinsic good of the ends they serve’ (Sandel 1998: xi).

We can summarize Sandel’s critique of Rawls: selfishness is not
the main motivational problem in Rawls’s theory, but rather it is
the failure to provide an adequate account of how people come to
value things, such as a way of life or personal relationships.
Because agents are denied access to their particular values in the
original position but have strong attachments outside it, the only
way Rawls can conceive of social unity is as neutrality between
conflicting values (or conceptions of the good). That neutrality is,
however, too weak to motivate people to respect the principles of
justice. The neutrality of the political system is built on an instru-
mental theory of individual rationality: Rawls defines rationality
as the most effective means to given ends, such that the ends are
beyond rational assessment (Rawls 1972: 143). He does allow that
some ways of life are inferior insofar as they manifest a lower level
of complexity – this he terms the Aristotelian Principle (Rawls
1972: 426). But Sandel argues that this is inadequate, for it
amounts to a merely formal principle of rationality, whereas,
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human beings need access to substantive values, capable of motiv-
ating them to act. These values reflect constitutive attachments
between people – they define what a person is, rather than being,
as the original position implies, external to the person’s identity.
Sandel argues that:

To imagine a person incapable of constitutive attachments … is
not to conceive an ideally free and rational agent, but to imagine a
person wholly without character, without moral depth. For to have
character is to know that I move in a history I neither summon nor
command, which carries consequences none the less for my choices
and conduct. It draws me closer to some and more distant from
others, it makes some aims more appropriate, others less so. As a
self-interpreting being, I am able to reflect on my history and in
this sense to distance myself from it, but the distance is always pre-
carious and provisional, the point of reflection never finally
secured outside the history itself. A person with character thus
know that he is implicated in various ways even as he reflects, and
feels the moral weight of what he knows (Sandel 1998: 179).

What is interesting about this passage is its ambiguity: on the one
hand, there is an acknowledgement on Sandel’s part that to be a
rational agent you need to distance yourself from the values which
you have acquired through socialization, hence terms like ‘self-
interpreting being’, ‘distance’ and ‘point of reflection’. But to avoid
conceiving of the self as existing prior to its ends, he stresses the
importance of ‘constitutive attachments’,‘character’,‘moral depth’
and ‘history’. Whilst Sandel’s alternative model of human agency
and motivation is weak, his critique is important in identifying a
major tension, or ‘antinomy’, in the Rawlsian model, summed up,
albeit unintentionally, in the ambiguous language of this quota-
tion. By antinomy I mean a contradiction between two necessary
requirements of rationality: the requirement that there should be
substantive values to pursue, and the requirement that we chal-
lenge or question those values. To explore further this antinomy I
want now to consider a different critical perspective on the 
Rawlsian method for deriving political principles: the feminist
critique.
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Gilligan and Feminism

Although there are different strands of feminist thought, a con-
cern of many feminists is the need to recognize the diversity of
moral experience. The care a mother shows for her children repre-
sents a qualitatively different kind of moral interaction to the
impartiality which citizens are required to show to one another in
the allocation of rights and resources. A full moral theory must
encompass these different moral experiences – and, by extension,
different sources of motivation – and not give priority to one par-
ticular type of experience at the expense of others. In this section I
consider the work of one important writer whose work challenges
the priority given to impartiality in Rawls’s work.

In her book In a Different Voice (published 1982),Carol Gilligan
makes no mention of Rawls, and it may seem odd to call it a 
critique of his theory. However, the book – which is an exploration
of experimental moral psychology – was very influential in what
became termed the ‘ethics of care’ debate, where an ethic of care
contrasts with a Rawlsian ethic of impartiality. Gilligan presents a
critique of psychologist Laurence Kohlberg, whom Rawls quotes
approvingly, although without claiming that a philosophical 
theory, such as his theory of justice, is dependent on empirical
moral psychology (Rawls 1972: 460–1n.). Kohlberg argued that
moral development in children went through six stages: essentially,
the child begins from a situation of egoism and moves to the
recognition of the reality of others, initially through self-interest
(‘I’ll be punished if I don’t behave myself ’) through to the inter-
nalization of norms (‘I ought to act in a certain way’). Morality is
an achievement: you step out of your own shoes and put yourself
in the shoes of another – morality is about impartiality, fairness,
justice. It is not difficult to see that the original position models a
Kohlbergian moral psychology.

Gilligan, who as a research assistant at Harvard University was
carrying out experiments with children and young adults for
Kohlberg, found that females responded to her thought-
experiments in a qualitatively different way to males: they spoke in
a different voice. Faced with the choice between stealing drugs
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from the pharmacist, or seeing your wife die, two eleven-year-olds
(Jake and Amy) asked by the researcher to put themselves in the
shoes of the person (Heinz) making this choice responded in 
different ways. For Jake it is a conflict of rights – the pharmacist
versus Heinz (or his wife) – whereas for Amy, it is about complex
relationships.And whilst Jake seizes on the story with enthusiasm,
Amy implicitly demands more context (Gilligan 1982: 26–7). If
morality is fundamentally concerned with how we relate ourselves
– our selves – to others, then the female voice begins with connec-
tion to other, that is, with relationships, and sees morality as a
breaking of that connection. And there has to be a break because
conflict cannot be avoided. The male voice begins with the isol-
ated self, and morality – or fairness – is the way a connection 
with other selves is established (Gilligan 1982: 26). The self-
descriptions, after prompting by the researcher, of Jake and Amy
further illustrate the distinction in voices. Jake talks about the
place he lives, his father’s occupation, his views of the world and
how tall he is; he locates himself in time and space, but separates
himself by listing his abilities, beliefs and height. Amy talks about
her likes and dislikes, but locates herself in terms of relationships
(Gilligan 1982: 35). Gilligan cites the research of sociologist Janet
Lever to show how males relate to one another through the
abstract medium of rules: Lever observed children’s games and
noted that boys’games were more complex, involved more players
and lasted longer. Girls’ games were simpler and shorter. When
disputes arose the tendency was for the boys to refer to rules, settle
the dispute and start the game up again, whereas for girls the 
dispute ended the game (Gilligan 1982: 9–10).

Gilligan draws a number of philosophical conclusions from
these experimental data. The ethics of impartiality, which underlie
Kohlberg’s experimental set-up, excludes identification with the
emotions of others, including feelings of empathy, sympathy and
compassion. Rawls’s original position models a particular type of
moral experience, namely, the capacity through role-reversal to
recognize the force of other people’s interests, but without any
emotional identification with others. The exclusive focus on role-
reversal is dubbed an ethics of impartiality, whilst the recognition
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of emotional identification is termed an ‘ethic of care’. These labels
may, however, mislead: Gilligan is not rejecting impartiality as a
form of moral motivation, but, rather, is claiming that exclusive
focus on impartiality marginalizes ‘care’, and crucially, as argued
above, women are much more likely to see human relationships in
terms of care rather than impartiality. However, whilst not reject-
ing impartiality, she does regard the two ethics as conflicting with
one another. This conflict parallels that between autonomy and
constitutive attachments identified at the end of the last section, for
it involves a tension between closeness and distance from other
people. The key difference between the communitarian and 
feminist critiques is that the former still relies on a ‘monistic’ con-
ception of morality – that is, a single unified conception of moral
agency and motivation – whereas Gilligan defends a pluralism not
only of values, but also of forms of moral reasoning.

There are at least two ways in which Gilligan’s empirical findings
can be construed as a challenge to Rawls’s method for deriving
political principles. The findings could suggest that justice is a 
‘gendered’ concept, such that the thinking modelled by the original
position is masculinist. Alternatively, the results of her work do not
reveal a gendered response to moral questions but they do show
how motivationally thin Rawls’s theory is: there are politically signifi-
cant relationships between people which cannot be captured by the
concept of impartiality. In the remainder of this section I want to
consider the first – ‘justice is gendered’ – argument.

Owen Flanagan and Kathryn Jackson argue for a ‘compatibil-
ism’ between impartiality and care. They note that Gilligan’s find-
ings reveal that both genders give their highest ‘impartiality’
responses to the Heinz example. This implies the experimental
subjects employ a division of labour between different moral prob-
lems, rather than seeing problems from a distinct gendered per-
spective. Impartiality and care are perspectives which both genders
can adopt. The important question is why a particular perspective
is adopted. It may be a reflection of the background situation of the
moral problem – some problems demand an impartial perspec-
tive, others favour an ethic of care. Or it could be that as individ-
uals are socialized they come to adopt a particular perspective, and
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whilst they can grasp alternatives, their ‘default’ position is one of
either impartiality or care: there are cognitive costs to switching
perspectives, such that men might tend towards impartiality, and
women towards care. Such cognitive economy does not preclude
the possibility of recognizing different reasons for action: Heinz
should steal the drug because it will save his wife, and the wife
should get the drug because any human life is more important than
the pharmacist’s bank balance (Flanagan and Jackson 1987: 626).

That both men and women can adopt the two perspectives
goes some way to ensuring that reasoning from the original pos-
ition could be ‘androgynous’, but if there are powerful social –
even genetic – forces predisposing men and women to distinct
default positions then a conflict arises when the veil of ignorance
is lifted. I started this chapter with a discussion of the ‘split’ in the
moral psychology of the agent: a split between the un-self-know-
ing agent in the original position and the self-knowing agent in the
real world. I argued that the credibility of Rawls’s theory of motiv-
ation depended on explaining how the split agent is ‘reconstructed’.
If men tend towards impartial reasoning then the task of
reconstruction is for them much easier, and, crucially, their 
ability to advance their interests through the exercise of the two
principles of justice is much greater than for women. In short, not
only do women have a more difficult psychological task, but they
will also end up in inferior social positions. Gilligan cites the work
of Nancy Chodorow, who argued that young boys and girls have a
similarly strong attachment to their mothers, but that as they get
older they tend to identify with the same-sex parent, with the
result that whilst girls intensify their ‘caring’ orientation, boys
have to work towards a separation and the resulting identification
with the father is not a replication of the initial boy-mother rela-
tionship (Gilligan 1982: 7–9). That not all boys and girls follow
these respective paths does not invalidate the claim that there are
powerful social forces predisposing men and women to different
default orientations.

Kohlberg has struggled to deal with the challenge posed by
Gilligan’s work (Flanagan and Jackson 1987: 631–6), but Rawls is
not under the same pressure. In part, this is because Kohlberg is
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presenting an empirical theory of moral development, whereas
Rawls does not need to take a position on these empirical ques-
tions – an alternative theory to the one presented by Kohlberg may
support Rawls’s theory of motivation. More importantly, Rawls’s
account of motivation is restricted to the political sphere, even
though it must be compatible with ‘private’ motivations, meaning
that it must be possible for people to live by principles of justice.
Kohlberg, on the other hand, offers a comprehensive account of
moral motivation, one which purports to explain not only obliga-
tions to the state and fellow citizens, but also parental obligations
to children and relationships between friends. He does, however,
advance one argument against Gilligan which is useful for Rawls’s
limited, political, account of motivation: justice must have primacy
over care, for the experience of fairness and the development of
the disposition to be just are necessary to the formation of care.
This priority should not be understood as a causal claim, for as
Rawls acknowledges, the family is the first school of moral senti-
ment: children experience caring before they experience justice.
But, rather, it is a logical claim: the ethic of care must entail rela-
tionships between beings capable of mature reflection, such that
there is an asymmetrical relationship between parents and
(young) children, whereby children experience care, and to a
degree respond to it, but they do not have a full understanding of
caring. Nell Noddings, a leading exponent of care, acknowledges
as much when she says the cared-for recognizes the carer so that a
relationship of reciprocity exists (Noddings 2002: 19). Reciprocity
implies justice, or impartiality, so that behind caring there exists a
framework of justice. If we apply this claim to the two children
debating what Heinz should do, we come to the conclusion that
whereas Amy sees the problem as breaking a human relationship,
and thus moving from care to impartiality, Jake sees the problem
as making a connection, and so moving from impartiality to care.
There is a mutual entanglement of impartiality and care, even if
there is a gendered direction of motivation. Impartiality is, how-
ever, primary, because whilst it is possible to imagine a pure
impartialist it is impossible to imagine a carer who lacks any con-
ception of fairness, or role-reversal. The key point is that political
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philosophy follows the logical structure of concepts, and the logic
of care and of impartiality suggests the former is dependent on the
latter. That said, if we accept the priority of impartiality over care
we might still be forced to recognize a conflict between the two
and an adequate theory of justice must be capable of accommo-
dating the two ethics. It ceases then to be an issue of gender and
becomes a broader problem of human relationships. It is this
broader problem we need to consider.

Nagel on the Personal and the Impersonal

Thomas Nagel’s work has focussed on the relationship between
two standpoints: the personal and the impersonal. In his main
work on political theory – Equality and Partiality (Nagel 1991) –
he argues that these two standpoints are seemingly irreconcilable,
although given changes in human motivation the political conflict
generated by the clash between them may be lessened. Nagel is
very close to Rawls intellectually and for that reason his work is
useful as both sympathetic criticism and a source of arguments for
resolving some of the tensions in Rawls’s theory of justice. Whilst
Equality and Partiality is of greater direct relevance to political
theory, I want to use Nagel’s first book, The Possibility of Altruism
(published 1970), as a framework for the discussion of the later
work, and of Rawls’s theory of justice.

In that early work Nagel does not regard the two standpoints as
conflicting, and indeed altruism – the ability to be moved to act by
other people’s interests at the expense of one’s own – is made pos-
sible by the relationship which a person has to himself. Just as my
life is merely ‘one among many’ so ‘now’ (this moment) is just one
time among many: if I can be moved to act by recognition of my
future (that is, act prudentially), then I can also be motivated to act
in the interests of other people (act altruistically). Although Rawls
draws on both of Nagel’s ideas (Rawls 1972: 190–1, 422), he does
not put them together, and this is a shame, because Nagel’s argu-
ment provides a useful way of understanding the motivational
demands of the original position. Using Nagel, we can say that the
original position is not merely a heuristic device for discovering
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what justice would require of us under certain hypothetical condi-
tions, but actually models facts about the nature of human beings,
namely their capacity to adopt two interconnected perspectives on
their lives: prudence and altruism. Morality is rational because it is
derived from a perspective we must necessarily adopt towards our
lives. Importantly, to be concerned about other people we do not
have to believe in any metaphysically suspect ‘collective’ entities,
such as the Marxian idea of ‘species-being’. Altruism – or impar-
tiality – is a characteristic of individuals.

This interpretation of the original position only works if we
maintain that both altruism and prudence are rational require-
ments, and there are aspects of Rawls’s theory of motivation in the
original position which conflict with prudence. He does argue for
temporal neutrality (prudence): ‘rationality implies an impartial
concern for all parts of our lives … the mere difference of location
in time,of something’s being earlier or later, is not in itself a rational
ground for having more or less regard for it’(Rawls 1972: 293).But
his basic theory of rationality is desire-based, meaning that it is
rational to satisfy one’s desires. If we define ‘desire’ as an affective
(or emotional) state of wanting something, then by its nature
desire is rooted in the present. Although we may talk of ‘future
desires’, they are simply desires which we might have and cannot be
granted the same status as ‘present’ desires. To illustrate the point,
Nagel asks us to imagine that he – Nagel – will be in Rome six
weeks from now (t+6), and that he will at that time have to speak
some Italian (Nagel 1970: 63). Nagel will desire to speak Italian at
t+6, but the question is whether he now has a reason to act in such
a way as to satisfy that ‘future’ desire, and that means having a 
reason regardless of whether he has a ‘present’ desire to satisfy that
‘future’ desire (Nagel 1970: 64). Nagel may now have a ‘present’
desire to satisfy his future desire by enrolling in an Italian class, but
the future qua future has no force on his reasoning, as evidenced
by the fact that were he to have no ‘present’ desire to satisfy his
‘future’desire he would have no reason to enrol in the Italian class.
Desire may always be present in motivation, because to be motiv-
ated is to desire something, but it does not follow that desires
always explain reasons for action – the recognition of one’s future,
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or of other people’s interests might create a desire that did not exist
prior to that recognition. It is important to differentiate these
‘motivated desires’ from basic,or ‘unmotivated’desires,which just
come upon us.

Nagel acknowledges the argument is ‘abstract’ – in order to act
we need some substantive ends,and if desire does not supply those
ends, then what does? We could follow Sandel’s argument and
posit certain objectively valuable (or ‘cognitive’) ends, such as
family life, challenging work or intellectually stimulating play, but
we could not show that people are irrational if they do not pursue
these ends. Rawls has followed the dominant tendency in political
theory, which is to avoid any particular theory of value; he uses the
word desire, which implies an affective state, but he could substi-
tute the word ‘preference’, which is a cover-all term embracing
cognitive as well as affective ends. This would constitute an avoid-
ance strategy: we assume people have ends, which may come from
diverse sources, such as emotions or recognition of the objective
value of certain things external to the mind, and rationality entails
pursuing the most effective means to the satisfaction of those pref-
erences. The problem is that this ties the value of the primary
goods – those supposedly all-purpose means for the satisfaction of
ends – to the preferences which people happen to have. Given that
people have diverse sets of preferences – we do not all want the
same things in life – the primary goods cannot have the same value
for all agents. This indeed is the crux of the feminist critique of
Rawls: men and women do not want the same things, and they do
not therefore attach equal value to the primary goods. Yet the
coherence of the original position depends on holding those
goods to be equally valuable for all agents.

Making coherent the original position requires postulating a
theory of rationality that holds some preferences to be irrational.
To avoid relying on a list of objectively valuable ends, those prefer-
ences would have to be deemed irrational because they are 
incompatible with a perspective the agent must necessarily adopt
on his life. An agent who acted on preferences which were seriously
detrimental to his future interests would be irrational because he
failed to recognize the conditions of his own agency. As Nagel 
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suggests, if we can show that a person’s future interests can moti-
vate that person to act, it follows that the interests of other people
might also motivate action. But a corollary of this argument is that
the emotional states bound up with the idea of ‘care’ – which we
can take to be a form of altruism – must be susceptible to chal-
lenge. This does not mean that caring is irrational, but, rather, the
‘ethic of care’ must be subject to rational criticism. At this point,
we need to turn to Nagel’s later work, in which he is much less con-
fident about the compatibility of the two standpoints, and where
although he does not discuss feminist criticisms of impartiality,he
does implicitly recognize their force.

Even in his first book Nagel acknowledges that a reason for
action may contain what he there called a ‘free agent variable’
(later termed an ‘agent-relative value’) (Nagel 1970: 48). To illus-
trate the role of an agent-relative variable I will take the earlier
example of Heinz, but I will give his wife a name, Mary. The two
children, Jake and Amy, might justify the theft in one or more of
the following ways:

(a) the act will prolong Mary’s life;
(b) the act will prolong her life;
(c) the act will prolong someone’s life.

Reason (b) is subjective: it is a reason for a particular individual.
Reasons (a) and (c) are, on the other hand, reasons for the occur-
rence of things, and so objective. These differing descriptions of
the person who will benefit from the theft of the drug are import-
ant for how we understand the veil of ignorance, which is Rawls’s
device for ensuring impersonality. Although the aim of the ori-
ginal position is to create general principles, and not to determine
individual action, the credibility of the theory depends upon 
people respecting principles, such as the right to property. In the
Heinz example, the pharmacist’s property rights might be vio-
lated. Could we select a principle which would permit a legitimate
transfer of resources, such that Heinz obtains the drug? How
would we frame such a principle? We could not reason that a
named person should get the drug, for that would violate impar-
tiality.But agents in the original position are motivated to advance
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their own interests, and so there must be some way of expressing
the personal.When the two children, Jake and Amy,are asked what
they would do, the implication is that they should engage in role-
reversal: What would I do if I were Heinz? Likewise, in the original
position I ask what I would want, rather than asking what any
person would want. This distinguishes the original position as a
first-person choice procedure from a utilitarian choice by an
‘impartial judge’. Critics, such as Sandel, argue that there is no 
difference between this supposed first-person choice and the
impartial judge, for the agents in the original position are iden-
tically situated. Sandel is wrong: a judge simply aggregates 
preferences. Even if the judge then applied a principle of equal dis-
tribution, he cannot recognize any fundamental conflicts between
agents. By forcing us to adopt the first-person standpoint of each
agent we are confronted with a conflict.

Whereas in The Possibility of Altruism Nagel thinks that subject-
ive (or agent-relative) reasons can be subsumed under an object-
ive principle – if I want the drug then I must necessarily want
anybody to have the drug – he now argues that agent-relative and
agent-neutral reasons may conflict. This affects the possibility of
motivation in the original position. We need to adopt a first-
person standpoint in the original position in order to explain
motivation: I am motivated to respect principles I have chosen in
the original position. But the ‘I’ is ambiguous. It could mean me 
(a particular person) or it could mean anybody. Imposing a veil of
ignorance does not resolve the conflict, for whilst we do not know
our identities we know we represent particular people. What
makes Nagel’s argument so powerful is that these two standpoints
– the personal and the impersonal – presuppose one another
(Nagel 1991: 14). Whilst he now maintains they conflict, he has
not abandoned the idea of a necessary connection between them.
To illustrate, take the example of the parent–child relationship.
Few people would dissent from the assertion that ‘parents should
show special concern for their children’, such that Philip is not 
acting wrongly when he bestows love and material resources on
his son James. If an observer were asked to justify Philip’s actions
he could employ proper names (Philip should care for James),
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pronouns (he should care for him), roles (parents should care for
children) or, more naturally, roles plus a possessive pronoun 
(parents should care for their children). Whilst it is impossible to
justify a principle of parental concern by employing proper names,
as in the first statement and (elliptically) in the second statement,
Philip’s concern for James cannot be derived reductively from the
only statement that is purely objective: that ‘parents should care
for their children’. I believe that advocates of an ethic of care have
something like this in mind when they say that an ethics of impar-
tiality illegitimately marginalizes important moral relationships.
But Nagel’s insightful study of moral motivation reveals the inter-
connectedness of objectivity and subjectivity: in caring for his
son, Philip does recognize that other parents are justified in show-
ing special concern for their children, so that the fourth statement,
which combines subjective and objective descriptions of the
agents, is closest to the reasoning impartial agents deliberating
from a first person standpoint should adopt. It does not, however,
resolve the conflict between the standpoints, for given scarce
resource parents will compete on behalf of their children.

Natural Duty and Political Obligation

I began the chapter with two questions: Is it rational to be moral?
And, if we are capable of moral motivation why accept that 
coercion is legitimate? Rawls employs two concepts that are
intended, at least implicitly, to answer these questions: natural
duty and political obligation. Natural duties exist independently
of any voluntary act. There are many types, some positive and 
others negative. Examples include the duty to help another person
so long as the cost to oneself is not excessive; the duty not to injure
or harm another; and, the duty not to inflict unnecessary suffering
(Rawls 1972: 114). Politically, the most significant is the duty to
create (and to uphold) just institutions. If there is such a duty then
it must exist prior to any decisions made in the original position,
and we need therefore to explain its origins. Many interpreters of
Rawls simply assert that such a duty exists and appeal to the every-
day sense of justice as proof of its existence. But I would argue that
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the persuasiveness of Rawls’s theory depends on having an
account of the structure and origins of this duty. If Rawls’s theory
is to be genuinely constructivist, then the natural duty must be
formal rather than substantive – we cannot maintain the idea that
procedures validate outcomes and insist that pre-contractual
moral sentiments underlie the ‘chosen’ principles. Of course,
Rawls is modelling everyday attitudes towards the distribution of
goods and so there are such sentiments ‘out there in the real world’,
but the original position is intended to convey the idea that struc-
tural features of ourselves and our relations to other people motiv-
ates us to act, even if we are unaware of the existence of such a
structure. In other words, we look at the world and see that people
do often (but not always) act ‘justly’. We then need to establish
whether attitudes and actions are simply the product of socialisa-
tion into a particular culture, or whether there are features of
human agency that explain them. These features might then form
a ‘structure’ that underlies everyday attitudes.

Kant, who is the biggest single influence on Rawls’s theory of
justice, filled out this structure in terms of human autonomy: I am
required to act (only) in accordance with that maxim through which
I can at the same time will should be a universal law (Kant 1996: 73).
I should be motivated by something that lifts me above my animal
nature and through which I prove my freedom to myself.Moral sen-
timents must be the product of autonomy. Nagel’s explanation of
motivation in terms of the recognition of the equal reality of differ-
ent times and the equal reality of different lives is a less metaphys-
ically demanding version of the Kantian categorical imperative, and
again amounts to a ‘structure’ which explains moral sentiments. As
Nagel acknowledged in his later work, both theories – Kant’s cat-
egorical imperative and his own argument from prudence-altruism
– suffer from what might be termed ‘hyper-objectivity’: if we
abstract too far from desires (or sentiments), we lose contact with
the personal standpoint. And a role-reversal argument, such as
Nagel’s or Rawls’s, must hold to some idea of the personal stand-
point: I must see the world through your eyes.

In his later work Rawls distanced himself from any metaphys-
ical (or ‘structural’) interpretation of moral motivation, arguing
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that a theory of justice appeals to ideas of political, and not com-
prehensive, liberalism. That argument is discussed in detail in
chapter 8, but I want here to pursue the possibility of using Nagel’s
later argument as the basis of the natural duty to create and
uphold just institutions. Nagel stresses that the personal and the
impersonal interpenetrate: a father is ‘partial’ towards his children,
but recognizes that other fathers (and parents) can reasonably 
feel the same way about their children. The recognition of the
impersonal within the personal does not, however, make the ori-
ginal position coherent, for it establishes no limits on either 
personal or impersonal concern. We might recognize both stand-
points, but how much weight should we attach to each? Is there a
rational trade-off between them? Nagel argues that in some situ-
ations there is no conflict: at a party we would not fight over the
last chocolate éclair, even if we are both extremely fond of choco-
late éclairs. But imagine we were in a boat, and each of us had a son
or daughter, and there was only one child’s life-jacket left: it would
be extremely difficult, and possibly wrong, to suppress the partial-
ity we feel towards our children and give up a claim to the last 
life-jacket (Nagel 1991: 24–5).

A theory of justice is, of course, limited to the basic structure of
society, and does not provide guidance on how to behave in either
trivial or tragic circumstances. Indeed, one of the aims of the 
theory is to create the social conditions in which we do not have to
make tragic choices – the ‘stability’of the principles depends upon
favourable conditions. However, even under favourable condi-
tions, there might be a conflict between the personal and the
impersonal. The desire of many wealthy parents to do their best
for their children may motivate them to buy educational advan-
tages for those children, even though they know this could harm
the prospects of other children. The existence of ‘positional goods’
– goods the enjoyment of which depend on excluding others –
intensifies this conflict. Weak as this may sound, the best that
might be achieved is a setting of parameters. Some acts of partial-
ity are clearly acceptable, such as the bestowal of love onto 
children, and others are clearly not, such as nepotism. But in
between there may be a huge area of dispute. At the very least,
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interpreting the choice in the original position as a role-reversal
exercise modelling structural features of human beings – that is,
their capacity to be motivated by other people’s interests – allows
us to assess the force of sentiments of justice.

Rawls places great stress throughout his work on the possibil-
ity that human beings can be motivated to respect the principles of
justice, and he pushes to the background the fact that the prin-
ciples must be coercively enforced. He does make clear that 
coercion will be necessary, and accepts the logic of the prisoner’s
dilemma. Indeed, the fact of coercion affects what it is reasonable
to demand of people. Acknowledging the role of coercion does
not, however, constitute a justification of it. Whatever doubts
there may be about the coherence of Rawls’s theory of motivation
– and I have spent most of this chapter discussing these – if we
accept that human agents can act morally we then need to explain
why they should cede a degree of moral autonomy to the state. It is
important to recognize that disobedience to the state is motivated
not only by calculations of self-interest, but also by moral judge-
ments at variance to the judgements of the state. In short, Rawls
needs a theory of political obligation.

In contrast to a natural duty, an obligation, Rawls argues, only
exists in the context of just institutions. We have no obligation to
obey laws and policies emanating from unjust institutions. In
addition, obligations must be self-incurred. But as Rawls
acknowledges, this renders political obligation impossible: since
we are born into, rather than given the choice to live under, the
state there can be no act which binds all citizens. Nonetheless, he
does employ the concept of political obligation, and although I
think his argument is confused it is worth exploring, especially as
it sheds light on the broader issue of moral motivation.

Rawls lumps together obligations associated with accepting an
office under the constitution with the enjoyment of the benefits
which arise from living in a well-ordered, just society. Both types
of obligation normally apply to relatively privileged groups of
people, but there is an important distinction between them:
office-holding generates obligations peculiar to that office, whereas
the obligations supposedly incurred by the wealthy are generated
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simply by enjoying the primary goods. If the wealthy accept 
they have a natural duty to uphold a redistributive system, why
should they have an obligation on top of that natural duty? Rawls
anticipates this objection, and argues for a distinction between
‘those institutions or aspects thereof which must inevitably apply
to us since we are born into them and they regulate the full scope
of our activity, and those that apply to us because we have freely
done certain things as a rational way of advancing our ends’
(Rawls 1972: 343–4).

If we accept the claim that all benefit from living under a state,
but we are only bound to it if the fruits of co-operation are fairly
distributed, and that requires giving priority to the worst-off, then
it could be argued that all ‘freely do certain things’ as a rational
way of advancing their ends simply by exercising the rights and
opportunities afforded by the principles of justice. In effect, we
have an argument equivalent to Locke’s ‘King’s Highway’ defence
of obligation: we tacitly consent by using the state’s resources. The
difference from Locke would be that the background principles of
justice are fair. If the background institutions are just, and coer-
cion is required to assure one another that nobody will take unfair
advantage of those institutions, then it is hard to see why each
individual does not have a moral obligation to obey the state.

There are three possible reasons why Rawls maintains a dis-
tinction between natural duty and obligation, and holds that all
citizens have a natural duty to create and uphold just institutions,
but not all have an obligation to obey the state. The first argument
rests on a distinction between negative and positive duties: natural
duties are negative, whereas obligations are positive. Rawls talks of
having a natural duty to comply with laws, but an obligation to
carry out the duties of an office (Rawls 1972: 344). This distinction
has an intuitive appeal with regard to the special obligations of
office, but breaks down when applied to the more general activ-
ities associated with being a citizen: complying with laws often
requires quite specific positive acts, whilst the ‘obligations’ which
are incurred by ‘taking advantage’ of co-operative arrangements
may not entail identifiable acts. Rawls talks of the privileged 
having a sense of noblesse oblige, which, apart from the oddness of
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such a concept as part of a morally and politically egalitarian 
theory, generates no determinate duties (Rawls 1972: 116).

The second argument relates the natural duty/obligation dis-
tinction to the stabilization of the political order. Agents in the
original position must be assured that the ‘real people’ they repre-
sent will develop an effective sense of justice, and that commit-
ment to principles of justice will deepen over time. If we can assure
one another we are committed to the principles then stability will
be assured. And here we appeal to the principle of fairness (or 
reciprocity): if we take advantage of institutions, we have an 
obligation over and above our natural duties to sustain those insti-
tutions. The use of the language of obligation makes explicit that
commitment and thus reinforces the institutions. This is a valid
argument, but it is dependent on the coherence both of the prin-
ciples and the procedure through which they are constructed: if
the underlying principles or procedure are incoherent then this is
likely to be felt at the level of everyday belief and practice.

The weakness of the reciprocity argument becomes clearer
when conflicts arise between moral autonomy and state authority,
for then natural duty and obligation come apart: natural duty may
require that we disobey the law, whilst political obligation entails
obedience to law. I argued earlier in this section that Kant was the
most important influence on Rawls, and he should have used a
Kantian argument to explain why we have a pre-contractual natu-
ral duty to create and uphold just institutions. But it is Kant’s
moral theory which explains the natural duty, and we cannot, by
definition, be coerced into acting morally. In his political theory
Kant argues that those subject to law need not be morally
autonomous, for whilst a coercively-enforced constitution is
intended to create the social conditions for the exercise of moral
autonomy, the state is concerned merely with the protection of
‘external freedom’ and not the direct promotion of ‘internal free-
dom’ (or autonomy). Indeed, the dictates of the state may well be
contrary to the requirements of morality. Despite the possible
conflict between moral autonomy and political subjectivity, Kant
maintains we have an unconditional obligation to obey the state,
on the grounds that there can be no private judgement of right,
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where ‘right’ is a condition in which each person respects the other
person’s negative freedom, a freedom made concrete by private
property rights.

We can contrast Rawls and Kant by making a distinction
between motivation-dependent stability and enforcement-
dependent stability. Kant’s politics is grounded in ‘external 
freedom’, meaning, the freedom secured from others; a security
guaranteed by submission to the state. Rawls, on the other hand,
grounds his theory of justice in the public recognition on the part
of each citizen of a sense of justice, and the stability of the political
order depends upon it.Although Rawls makes much of the ‘fact of
coercion’ as a background condition against which we must
choose principles of justice, he avoids discussion of the possible
conflict between moral autonomy and coercion. He implies polit-
ical obligation is a developmental concept: the more people 
benefit from living in a just society, the greater are their obliga-
tions to obey the state.Whilst I am sympathetic to Rawls’s empha-
sis on moral autonomy, his argument places enormous stress on
the willingness of agents to comply with the principles of justice.
Perhaps more importantly, it depends on providing a coherent
account of the moral standpoint, and I have questioned the coher-
ence of that standpoint.

FURTHER READING

There is a considerable body of secondary literature on the themes dis-
cussed in this chapter. Starting with the communitarian critique of
Rawls, see Kukathas and Pettit (1990), chapter 6; in Richardson and 
Weithman (1999; vol. 4), see Sandel, Gutmann and Alejandro; in 
Freeman (2003), see Mulhall & Swift. On liberal neutrality, read Raz, and
Kymlicka in Richardson and Weithman (1999; vol. 5). On moral develop-
ment see articles by Kohlberg, Bates and Gibbard in Richardson and
Weithman (1999; vol. 4). Feminist analysis is provided by Nussbaum in
Freeman (2003), and Okin in Richardson and Weithman (1999; vol. 3).
See also chapter 5 of Okin (1989). On Kantian constructivism see O’Neill
in Freeman (2003); Johnson, Darwall, Galston and Brink in Richardson
and Weithman (1999; vol. 2). See Kukathas (2003; Volume 1), part 8
(Rawls and Kant); Kukathas (2003; vol. 3), part 3 (feminism) and part 5
(communitarianism).
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Civil Disobedience and 
Punishment

Most of A Theory of Justice is concerned with what Rawls
calls ‘ideal theory’. That is, he assumes for the purposes of
his argument that people comply strictly with the princi-
ples to which they have agreed. He departs from this
assumption only in his discussion of civil disobedience,
which can be defined, at least initially, as morally-justified
law-breaking. It is only in a society where there is partial,
rather than strict, compliance with the principles of
justice that civil disobedience has a role. Principles of
justice are selected unanimously in the original position,
but the principles are general in nature, and so we need a
mechanism for generating more specific laws in the ‘real
world’. Although a variety of law-making procedures 
are available it will be impossible to avoid majoritarian
procedures, and majoritarian democracy always carries
the danger, as John Stuart Mill recognized, that majorities
will oppress minorities. Civil disobedience arises under
conditions in which a partially just society passes unjust
laws: the civilly disobedient make appeal to the ‘sense 
of justice’ of the majority. In a (fully) just society there
would be no need for civil disobedience and in an 
unjust society there is no sense of justice to which you can
appeal.

107

Ch
ap

ter
Seven

ch7.071  15/06/2006  12:20 PM  Page 107



As well as considering civil disobedience I will also discuss
Rawls’s justification for punishment (last section of Chapter 6).
Civil disobedience and punishment are coupled together because
they are both parts of non-ideal theory: we punish people who are
not complying with the principles of justice, or, more accurately,
with the laws that conform to those principles. The necessity for a
theory of punishment follows from the fact that principles of
justice will be coercively enforced, such that there must exist sanc-
tions. Rawls does not discuss punishment in A Theory of Justice, or
indeed in any subsequent work, so we have to turn to an early
work, ‘Two Concepts of Rules’ (published 1955; in Rawls 1999b).

Majority Rule

Rawls begins his discussion of civil disobedience with an appar-
ently paradoxical claim: we have a duty to obey unjust laws, but we
are also morally entitled, and possibly have a duty, to disobey
unjust laws (Rawls 1972: 350–1). To understand this we need to
consider the structure of Rawls’s theory. The principles of justice
are chosen from a position in which people are morally equal (the
original position). But the chosen principles are fairly general in
nature – they do not take the form of constitutional rights, or con-
crete laws, and laws are the object of civil disobedience.

There are several stages between the agreement to principles of
justice and the creation of laws, and what happens between these
stages is crucial to our understanding of Rawls’s argument for civil
disobedience. Rawls sets out a four-stage sequence:

1. Original Position
2. Constitutional Convention
3. Legislative Stage
4. Judicial Stage

We are already familiar with the original position, so let us consider
the second stage. Once the principles are chosen, we need to 
apply them to real societies. We are to imagine a constitutional
convention in which members are denied knowledge of their own
identities, but have knowledge of their society. Delegates at the
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convention are charged with producing a constitution that con-
forms to the two principles of justice.

Rawls’s treatment of the third stage is somewhat unrealistic.
He imagines the ‘ideal legislator’ to be a person who passes statutes
that conform to the constitution, but from the standpoint of
denial of knowledge of his or her identity (Rawls 1972: 198). A
more realistic view would be that as we move down the sequence
of stages the ‘veil of ignorance’ is progressively lifted, such that at
the constitutional stage the delegates know their society but not
their individual identities, and at the legislative stage they know
both their societies and their identities. If we accept this revision to
Rawls’s four-stage sequence, then what happens at the legislative
stage is that there is a battle for votes, organized by political parties
in a majoritarian electoral system. The danger is that what has
been chosen at the first two stages – the principles of justice and
the constitution – are jettisoned at the legislative stage in favour of
the straightforward clash of competing interests, and the possibil-
ity that the majority will oppress the minority arises. In reality, in
a developed liberal democracy this does not necessarily happen:
politicians operate with a sense of justice, and in framing legisla-
tion elected representatives often ignore the majority of their 
electorate, and pass laws protective of minority groups. A realistic
model of the legislator is a person who is ‘cross-pressured’: he
needs to get elected and re-elected and so cannot ignore the often
illiberal views of the electorate, but at the same time he is moved
by institutionally-embodied principles of justice.

It is at the fourth – judicial – stage that Rawls thinks we have
complete knowledge of the facts. This stage entails the application
of rules, or laws, to particular cases by judges and administrators,
and the following of rules by citizens (Rawls 1972: 199–200). The
possibility of injustice arises at this stage and therefore also the
scope for civil disobedience. Given my criticism of Rawls’s
description of the third – legislative – stage, it would simplify the
discussion if we combined the third and fourth stages, and simply
called it the legislative stage.

With this sequence of stages now in place, we can return to the
paradox of conflicting obligations. First, how can we have an
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obligation to obey unjust laws? At the first stage – the original
position – we know that principles of justice must be embodied in
a constitution, and constitutions provide the framework for law-
making. We also know that people are in conflict with one 
another, and so laws will never be passed unanimously – there will
always be winners and losers. What is required is a decision-
making rule which is acceptable to all. It is highly unlikely that
anything other than majoritarianism would be chosen in the con-
stitutional convention. The danger is that the majority will some-
times pass unjust laws – laws that deny rights to minority groups.
Therefore, we have a conflict: on the one hand, the principle of
majority rule is effectively endorsed from stage one, which is a
standpoint of moral equality, and therefore, of justice, but on the
other, majority rule will sometimes generate unjust laws. If an
individual felt entitled, and perhaps, obliged to break every law he
deemed unjust, majoritarian democracy would collapse, and in
the process so would the possibility of a just society. The question,
or challenge – ‘What if everyone did that?’ – can always reasonably
be asked of someone engaged in civil disobedience.

Rawls argues that the original position argument only works if
we assume we have a moral duty to create and uphold just institu-
tions – this is a ‘natural duty’ in the sense that it precedes the choice
of particular principles of justice (see the last section).Recall that this
means we ‘enter’ the original position not knowing what principles
we will choose, but we are committed to respecting whatever prin-
ciples are chosen.We do not choose principles but then refuse to live
by them. The natural duty to create and uphold just institutions
entails respecting the real difficulties of ‘operationalizing’ princi-
ples, and so not disobeying every law you think is unjust. On the
other hand, upholding justice also means resisting injustice. Civil
disobedience involves making a judgement not between just and
unjust laws but between different types of unjust laws or degrees
of injustice. One suggestion Rawls makes for determining the
point at which civil disobedience is justified is the degree to which
a particular group bears the burden of injustice. If a group finds
itself habitually, rather than occasionally, the victim of injustice
then there are grounds for civil disobedience (Rawls 1972: 375).
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The Role of Civil Disobedience

Given the fact that in a just society decisions will be made by major-
ity vote – subject to many checks and balances – the possibility of
civil disobedience only arises for Rawls in a democratic society:

At what point does the duty to comply with laws enacted by a 
legislative majority (or with executive acts supported by such a
majority) cease to be binding in view of the right to defend one’s
liberties and the duty to oppose injustice? This involves the nature
and limits of majority rule. For this reason the problem of civil dis-
obedience is a crucial test for any theory of the moral basis of
democracy (Rawls 1972: 363).

The leading idea behind Rawls’s theory of civil disobedience is
that in breaking the law the civilly disobedient are addressing, or
appealing to, the sense of justice of the majority. All the other points
that Rawls makes about civil disobedience lead back to this idea.

Rawls sets out a number of conditions on civil disobedience. It
may seem pedantic to list and discuss these features, but for Rawls
the definition of civil disobedience is closely bound up with its jus-
tification. I began with an initial definition of civil disobedience as
morally-justified law-breaking, but for Rawls not just any moral
reasons justify law-breaking – there is an important distinction
between civil disobedience and conscientious refusal. Further-
more, civil disobedience must not be confused with legal protest
on one side, and rebellion on the other. So keeping these concerns
in mind, we can list eight features of civil disobedience:

1. Injustice must be clear. What is unjust is determined by the
principles of justice. Of the two, breaches of the first principle –
equal liberty – are likely to be much clearer than denial of the 
second – the difference principle. For example, to deny a class of
adults the right to vote on grounds of their ethnic or religious
identity would be a clear infraction of the first principle. It is not
only a clear injustice, but its remedy – granting the equal right to
vote – is easy to grasp. On the other hand, significant economic
inequality is much less obviously unjust, and the solution to the
claimed injustice is not apparent (Rawls 1972: 372–3).
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2. It must involve breaking the law, rather than simply testing it.
Some laws are broken in order to force a judicial judgement, but
this does not constitute civil disobedience (Rawls 1972: 367). As
we will see this might rule out classifying significant aspects of the
struggle against segregation in the Southern States of the USA as
civil disobedience: much of the efforts of the Civil Rights Move-
ment was directed at getting the Federal Courts to strike down
states’ laws as unconstitutional.

3. It need not involve breaking the law which is the object of civil
disobedience. Laws are broken in the process of engaging in civil
disobedience, but they need not be the direct object of the civilly
disobedient action (Rawls 1972: 364–5). For example, in order to
protest against an unjust war, you might sit down in the middle of
the road, thus violating traffic laws, but clearly it is not the traffic
laws that are the target of the action.

4. It must be a public act. Civil disobedience is a communica-
tive act – the majority is being given ‘fair notice’ that a law is unjust
(Rawls 1972: 366). The communicative act consists not simply in
the transmission of information – that could be achieved through
covert action – but in getting the majority to understand that the
civilly disobedient are making an appeal. Indeed, there is a dis-
tinction between communicating something to the majority, and
appealing to it.

5. It must be non-violent and not constitute a ‘threat’. The
reasoning behind this is similar to that behind (4) – the civilly dis-
obedient want the majority to change the law for the right reason,
namely, because it is unjust and not because the majority fear the
consequences of maintaining the law (Rawls 1972:366).Rawls could
be criticized for naivety: one group may be genuinely non-violent
and non-threatening, but their actions could be unintentionally
threatening insofar as they make the majority aware of the existence
of other, less peaceful, groups. The shadow of Malcolm X (and the
Nation of Islam) was always behind that of Martin Luther King,and
Malcolm X was perceived, correctly or not, to be an advocate of vio-
lence. Furthermore, it is not obvious that non-violent obstruction
undermines the appeal to a sense of justice, and most campaigns
have involved the deliberate inconveniencing of the majority.
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6. The civilly disobedient accept the penalties for law-breaking.
Once again, the reasoning behind this point is that the civilly dis-
obedient are appealing to, rather than threatening, the majority.
Willingness to accept the penalties for law-breaking – that is, not
resisting arrest – demonstrates sincerity (Rawls 1972: 366). Such
behaviour may embarrass the majority, who must ask themselves
whether they really want to punish, often in a draconian fashion,
clearly peace-loving people.

7. Even if laws are seriously unjust, civil disobedience must not
threaten the stability of the political system. A situation might arise
where there are a number of groups justifiably engaged in civil dis-
obedience, but the conjoint effects of their actions threaten the
stability of the political system. In such a situation groups must
show restraint. Although it is rather unrealistic, Rawls suggests
that civilly disobedient groups could come to an agreement
whereby groups take in turns engaging in civil disobedience
(Rawls 1972: 374). Rawls may have in mind the US in the 1960s,
when there were civil rights actions and anti-Vietnam War
actions. One might, however, wonder whether a political system
which provokes so much civil disobedience is even ‘partially’ just.

8. Civil disobedience takes place within ‘fidelity to law’. This
underwrites the entire project of civil disobedience. The civilly
disobedient do not seek to bring down the existing system, but
rather strengthen it by removing injustice, such that the system
will win the loyalty of all citizens (Rawls 1972: 366–7). In this sense
the civilly disobedient demonstrate fidelity – or faithfulness – to
the law.

A distinction can be made between disobedience on general moral
grounds, and disobedience on the narrower – but still moral –
ground of injustice. Rawls’s aim in A Theory of Justice was to articu-
late a morality – a ‘theory of justice’ – appropriate to the political
sphere. That political morality leaves open many other areas of
morality. Conscientious refusal may be in harmony with political
morality, but it need not be. It may be based on ‘religious or other
principles at variance with the constitutional order’ (Rawls 1972:
369). The clearest modern example of conscientious refusal is

Civil Disobedience and Punishment

113

ch7.071  15/06/2006  12:20 PM  Page 113



objection to military service, either for general pacifist reasons, or
because of opposition to a particular war. Rawls argues that such
objections cannot automatically be accepted, for justice requires
on occasion that people be prepared to defend – by force of arms –
the political system (Rawls 1972: 370–1). However, he concedes
that the spirit of pacifism accords with the values underlying a just
society – it is rare for nearly-just societies to go to war against one
another.* He also argues that an unjust war – a war that violates
the laws of peoples – can quite properly be the object of civil 
disobedience.

Conscientious refusal is not, in itself, an appeal to the sense of
justice of the majority, although it may be compatible with it: we
could say that reasons grounded in religious, and other non-
political, convictions may conform to political morality, but are
not motivated by that morality. The danger with conscientious
refusal is that it undermines the political order by substituting
individual moral judgement for the collective judgement of soci-
ety. An example would be the refusal to pay taxes that go towards
the development and maintenance of nuclear weapons. It is pos-
sible that most people are ‘nuclear pacifists’ – whilst they believe
the use of conventional weapons can be justified, the employment
of nuclear warheads represents a hugely disproportionate response
to the aggression of another country. But amongst nuclear paci-
fists a majority might judge the threat to use – rather than actual
use – of nuclear weapons is preferable to submission to a foreign
power. Of course, a nuclear power has to convince the putative
enemy country that it really will use weapons, and so there is an
element of subterfuge, as well as risk, behind deterrence theory
that seems at odds with the transparency one expects of a just soci-
ety. Nonetheless, there can be reasonable disagreement regarding
the morality of threatening to use nuclear weapons, such that the
dissenting minority do not have grounds for civil disobedience. A
final point to make regarding the distinction between civil disobedi-
ence and conscientious refusal is that the latter may entail a greater
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‘introversion’ than the former. A significant strand in conscien-
tious refusal is the striving for moral integrity, that is, a feeling that
regardless of the consequences you cannot support a law or policy.
Insofar as conscientious refusal is a form of ‘moral purity’, it is in
tension with civil disobedience, which looks ‘outwards’ towards
the majority, and appeals to it to change.

King and the Civil Rights Movement

In this section I consider the arguments for civil disobedience
advanced by Martin Luther King in his ‘Letter from Birmingham
City Jail’, and assess the extent to which Rawls’s conditions for civil
disobedience hold for the Civil Rights Movement.Although Rawls
rarely discusses contemporary political events in his work, it is
clear that the Civil Rights Movement was a major influence on the
development of his theory of civil disobedience (Rawls 1972:
364n.), and it provides a valuable test case for it. King’s Letter was
addressed to fellow – mainly southern white – clergymen, some of
whom had criticized King’s campaign of civil disobedience. Given
that Rawls argues civil disobedience is an appeal to the majority, it
is important to recognize the two audiences King addresses: the
clergy are the explicit addressees, but the majority of American
citizens are the implicit addressees. Although he does not separate
them out we can discern both Christian and secular arguments in
the Letter. Of course, the great majority of Americans define
themselves as Christian, but King communicates awareness that
Christian arguments are not sufficient to justify civil disobedi-
ence. In setting out King’s argument I follow his narrative of
events. Obviously, his account should not be treated uncritically,
but since my prime concern is with how he justified his actions
from his perspective, and the relationship of his argument to that
of Rawls, the veracity of the historical details can be left to histor-
ians. I assume some basic knowledge of the history of the Civil
Rights Movement and only make reference to particular events in
order to illustrate or criticize King’s argument.

King sets out ‘four basic steps’ in a campaign of civil disobedi-
ence (King 11: 69): (a) the collection of facts to determine whether
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injustice is ‘alive’; (b) negotiation; (c) self-purification; and (d)
direct action. This fits with Rawls’s emphasis on the communica-
tive nature of civil disobedience – it is a last resort, taken only after
other means of persuasion have failed. The actions which resulted
in King’s imprisonment – and the occasion for the Letter – were
illegal demonstrations in Birmingham, Alabama. These were
directed against the ‘whites only’ and ‘no coloureds’ signs on
shops, the segregated restaurants (lunch counters) and the delib-
erate negligence of the police to investigate eighteen bombings of
black homes and churches over the previous six years.With regard
to the first step, there was little doubt that Birmingham had one of
the worst records on civil rights in the south.

The next step was to negotiate before engaging in civil disobedi-
ence. There were attempts to get the shopkeepers to remove 
their signs. Promises were made but not honoured. A Mayoral
election in March 1963 between the reactionary Bull Connor and
moderate – but still segregationist – Albert Boutwell resulted in
the latter’s victory, but because the three-man commission that
had run Birmingham, and included Connor, refused to stand
down, there was no movement on removal of discrimination.
Negotiation had failed. The next step was ‘self-purification’. This
must be distinguished from the ‘introversion’ which characterizes
conscientious refusal. The aim of self-purification is to ascertain
whether the protestors will be able to endure violence without
reacting violently. To this end, workshops on non-violent protest
were held.

Finally, we come to the act of civil disobedience. King argues
that one of the aims of civil disobedience is to ‘create such a 
crisis and establish such creative tension that a community that
has constantly refused to negotiate is forced to confront the
issue’ (King 1991: 71). The new Mayor Boutwell might be per-
suaded that resistance to desegregation was futile. It could be
argued – and King was aware of this – that the effectiveness of civil
disobedience rests on the existence of a violent alternative to it.
Those engaged in civil disobedience need not intend to communi-
cate this message for this message to be communicated through
their actions. In 1963 the widely perceived ‘alternative’ to Martin
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Luther King was Malcolm X’s Muslim movement. Indeed, King
cites this movement in his letter, arguing that if civil rights activists
are dismissed as ‘rabble-rousers’ and ‘outside agitators’ then 
millions of blacks ‘out of frustration and despair, will seek solace
and security in black nationalist ideologies, a development 
that will lead inevitably to a frightening racial nightmare’
(King 1991: 77).

Responding to the question how it is possible to obey some
laws, but disobey others, King argues that there are just laws and
unjust laws:

… an unjust law is a human law that is not rooted in eternal and
natural law. Any law that uplifts human personality is just. Any law
that degrades human personality is unjust. All segregation statutes
are unjust because segregation distorts the soul and damages the
personality. It gives the segregator a false sense of superiority, and
the segregated a false sense of inferiority (King 1991: 73).

In expanding on this distinction King cites the Christian ‘church
fathers’ Augustine (354–430) and Aquinas (1225–74), Jewish
philosopher Martin Buber (1878–1965) and Protestant theolo-
gian Paul Tillich (1886–1965). It may appear that King is appeal-
ing to a particular moral conception, drawn from Judaism and
Christianity, rather than a political morality. Three points should
be made. First, so long as the underlying appeal extends beyond
your own particular conception of what is ultimately valuable,
which for King is rooted in Christian teaching, then enlisting
Christian (and Jewish) thinkers – Augustine, Aquinas, Buber,
Tillich – is legitimate. In effect, King is saying ‘I am a Christian, but
you do not have to be a Christian to recognize the injustice I
describe’. Insofar as we interpret King’s argument for civil disobedi-
ence to be based on his Christian beliefs it might be thought 
he is engaged in what Rawls terms conscientious refusal, but con-
scientious refusal is not incompatible with civil disobedience – a
person, such as King, can be motivated by a secular political
morality and a Christian morality. What would be problematic 
is appeal only to a non-political morality. Second, the letter was
written to Christian clergy, so the Christian references are 
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unsurprising. Third, King goes on to re-state the argument in 
secular language:

An unjust law is a code that a majority inflicts on a minority that is
not binding on itself. This is difference made legal. On the other
hand a just law is a code that a majority compels a minority to 
follow that it is willing to follow itself. This is sameness made legal
(King 1991: 74).

He gives two examples, the first of which is problematic. Because
the State of Alabama had denied blacks the right to vote they could
not be bound by its laws. The danger with this argument is that
even if blacks had voted, being in a minority they might have been
subject to discriminatory laws. A rather better example is the
denial of police permits to demonstrate: King accepts that there
should be controls on demonstrations, but objects to the misuse
of permits to deny civil rights activists the possibility of peaceful
protest, whilst opponents of civil rights can protest unhindered
(King 1991: 74).

King argues that a sign of the good faith of the civil rights
activists is that they break the law openly and are willing to accept
the penalties for law-breaking. These are, of course, on Rawls’s list
of conditions for civil disobedience. And finally, as if to underline
the stabilizing power of civil disobedience, King concludes his 
letter with the following statement:

One day the South will know that when the disinherited children of
God sat down at lunch counters they were in reality standing up for
the best in the American dream and the most sacred values in our
Judeo-Christian heritage, and thusly, carrying our whole nation
back to those great wells of democracy which were dug deep by the
founding fathers in the formulation of the Constitution and the
Declaration of Independence (King 1991: 84).

What makes the Civil Rights Movement an important example of
civil disobedience is that in philosophical terms it took place in the
space between the constitution and lower-level law: in Rawls’s lan-
guage, between the constitutional and legislative stages. This may
also, however, raise some definitional difficulties. The most visible
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aspect of the civil rights struggle was the clash between supporters
and opponents of equal rights in the streets, on the buses, and at
the ‘lunch counters’. But behind that struggle was another: a strug-
gle between federal law and constitutional judgements on the one
side, and the southern states on the other. It is notable that when
defenders of segregation organized themselves politically – at
elections – they adopted the banner of States’ Rights: the rights of
the states against the President, Congress and the Supreme Court.
Civil disobedience was made possible by: (a) the existence of a
(basically) just constitution, and (b) the refusal at a lower level of
law-making to respect the constitution. It could be argued that
what the civil rights activists were doing was appealing not to the
majority of fellow Americans, but to the judiciary. In effect, they
were forcing test cases for the legitimacy of state law. On the other
hand, it might be maintained that it was through elected represen-
tatives in Congress – representatives of ‘the majority’ – that the
great strides forward in civil rights were made. But then the failure
of the Civil Rights Movement to change Southerners’ attitudes is
revealed in the Congressional voting figures for the most import-
ant single piece of desegregation legislation, the Civil Rights Act
(1964). In the Senate, the Democrats divided 46–21 in favour
(69% in favour) and the Republicans were 27–6 in favour (82%).
All southern Democratic Senators voted against. In the House of
Representatives, the Democrats divided 152–96 in favour (61%)
and the Republicans 138–34 in favour (80%). Of the Southern
Democratic Congressman 92 out of 103 (89%) voted against.

Punishment

Philosophical discussions of punishment tend to be dominated by
two theories: retributivism and utilitarianism (or, more broadly,
consequentialism). Retributivism is often characterized rather
crudely as requiring that law-breakers should suffer in proportion
to their crimes, whereas utilitarians (or consequentialists) look to
the effects of the system of punishment on future behaviour, not
only, or even primarily, on the behaviour of those who are pun-
ished, but on the behaviour of all citizens. Although retributivism
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looks crude, there is a powerful, if standard, objection to utilitari-
anism: it justifies the punishment of the ‘innocent’ – that is, those
who have not committed the act(s) to which the punishment is in
some sense connected. The intuition that only the guilty should be
punished is very strong. Yet there is also a sense that punishment
should serve a purpose, and that if it does not then suffering is
being inflicted without reason.

What Rawls seeks to do in ‘Two Concepts of Rules’ is develop a
theory of punishment which reconciles these two intuitions: that
only the guilty should be punished, but that punishment should
serve a purpose. The essay ranges more widely than punishment:
it also discusses promise-keeping, and locates both punishment
and promise-keeping within a framework of rule-following. And
it is important that the essay is read in its entirety, rather than 
simply focusing on the first part, which deals more obviously with
punishment.

The key to reconciling our apparently conflicting intuitions is
to distinguish the justification of a ‘practice’ as a system of rules,
and justifying actions carried out through those rules (Rawls
1999b: 22). Utilitarian arguments apply to the practice and not to
the actions. To illustrate further the distinction, Rawls defines two
positions: the legislator and the judge. The legislator determines
the rules, and thus the purpose of punishment, whereas the judge
applies those rules to particular cases. The rules specify that a 
person who commits a particular act will be treated in a particular
way, and the judge simply applies those rules without considering
the wider purpose of punishment (Rawls 1999b: 23). Rawls’s
argument anticipates later developments in utilitarian thought
away from what is sometimes called ‘act-utilitarianism’ (or direct
utilitarianism) towards ‘rule-utilitarianism’ and ‘institutional
utilitarianism’ (these are forms of indirect utilitarianism). The
leading idea behind indirect utilitarianism is that the maximiza-
tion of utility is best achieved if we desist from trying on each 
occasion to maximize utility. Rather, we follow rules or respect
institutions, the operation of which will, over time, maximize 
utility. Some writers have argued that rule-utilitarianism would,
if we had perfect knowledge, be ‘extensionally equivalent’ to 
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act-utilitarianism, for we would be able to calculate when a depart-
ure from the rules would maximize utility (Lyons 1965: 137–43).
The implication of Rawls’s argument is that under conditions of
imperfect knowledge, it is much safer to respect institutions. To
illustrate the point he asks the reader to imagine an institution
which he calls ‘telishment’, that allows for the punishment of an
innocent person whenever the officials empowered by that insti-
tution judge that, by deterring crime, it will maximize utility
(Rawls 1999b: 27). It will only achieve that end if the general pub-
lic believe that he committed the offence for which he is being 
‘telished’: if they believe there is no connection between offence
and ‘punishment’ (or telishment), then the institution of telish-
ment will be ineffective. Rawls’s point is that such an institution
would require an impossible level of conspiracy and deception.

There is, however, a fundamental problem with Rawls’s argu-
ment. We can distinguish the offices of legislator and judge, but
political philosophy aims to provide a comprehensive justification
for political principles and institutions. There must, therefore, be
a standpoint from which we can understand the reasons why we
punish people, and that standpoint must incorporate the reason-
ing of both legislator and judge. In other words, these two officers
are metaphors for a division within the moral psychology of the
citizen and not descriptions of real people within political institu-
tions. For citizens to believe that punishment is fundamentally
connected to personal responsibility, such that only the guilty
ought to be punished, they must be denied knowledge of the utili-
tarian justification for the institution. In short, citizens can only
think like judges and not legislators. This restriction is incompat-
ible with one of the conditions of formal right, namely publicity,
and resembles what Bernard Williams dubbed ‘Government
House Utilitarianism’, where an ‘elite’ understand the purpose of
the institution, but for reasons of stability must deny the ‘masses’
access to that understanding (Williams 1985: 108–10).

Rawls’s argument can, however, be saved from this objection,
but only be recasting it as non-utilitarian, and connecting it to his
later, more developed theory of justice. If you recall the discussion
of the prisoner’s dilemma in chapter 2, coercion (or the threat of
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coercion) is necessary to assure one another that an agreement to
submit to a state (or set of political institutions) is rational. It fol-
lows that an institution of punishment must be established. This
argument leaves open the possibility of ‘telishment’, for we only
need to believe that the guilty will be punished. And there is noth-
ing in the logic of a resolution to the prisoner’s dilemma that
requires publicity – ‘Government House’can supply the assurance
which rational agents seek. As such, the prisoner’s dilemma sug-
gests a consequentialist justification for punishment: it must serve
the end of social order. However, I argued that the agreement to
submit to an authority as a means of resolving the prisoner’s
dilemma was only the beginning for a theory of justice: we need a
moral resolution to the dilemma, and morality has formal fea-
tures, such as publicity. Institutions must be justified to all who are
subject to them, such that nobody would will that he be punished
for a crime which he had not committed, and, by extension, we
could not agree to telishment. And this is a much stronger 
argument against telishment than the one advanced by Rawls:
telishment is not merely inefficient or unstable, but excluded by
the nature of the moral choice procedure.

Interestingly, in his discussion of rules towards the end of his
essay, Rawls offers the basis of this argument. The ‘two concepts of
rules’ alluded to in the title of the essay are (a) rules of thumb
derived from the recurrence of similar cases, and (b) rules which
define a practice in which cases are judged (Rawls 1999b: 34–5).
The weaker objection against telishment – that it would not work
– relies on the idea that experience teaches us that it is better to
punish the guilty and not the innocent (type (a) rules). The
stronger objection to telishment – that the rules directly preclude
it – depends on the justification of political institutions 
(‘practices’) being logically prior to the operation of those institu-
tions (type (b) rules). The second, practice-based, concept of
rules anticipates the development of the original position in
which autonomous moral agents determine principles of justice –
both distributive, and although not discussed by Rawls, retribu-
tive – to which each and every agent can agree under conditions of
fairness.
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FURTHER READING

The only book-length treatment of Rawls’s theory of civil disobedience is
Haksar (1986). Barry (1973), chapters 13–14, deals with the ‘just consti-
tution’ (relevant to the four-stage sequence). There is a good essay on
civil disobedience by Feinberg in Richardson and Weithman (1999; 
vol. 1). See also Kukathas (2003; vol. 2), part 10 (civil disobedience). For
a discussion of punishment (more, specifically, the ‘two concepts of
rules’) see essays by Margolis and McCloskey in Richardson and 
Weithman (1999; vol. 1).
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Political Liberalism

In the 1980s Rawls began to revise the account of justice
which he had presented in his earlier work. Largely
unchanged were the substantive principles, but in a series
of articles, culminating in the book Political Liberalism
(Rawls 1996),* he quite fundamentally revised the justifi-
catory basis of the theory. He had assumed that in a ‘well-
ordered’ society there was a widely, and deeply, shared
moral code. But this belief does not, he now suggests,
address the ‘fact’of ‘reasonable pluralism’: the existence of
conflicting, yet reasonably held, conceptions of the good.
Rawls does not abandon the idea of the original position,
but his interpretation of it undergoes a significant change.

Rawls’s ‘shift’ is sometimes explained as a response to
the challenge of multiculturalism – a challenge which was
not strongly articulated in the early post-war decades
when A Theory of Justice was being written. Much of
the multiculturalism debate is concerned with institu-
tional questions, such as making national symbols more
culturally inclusive, ensuring that employment law
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* All references are to the 1996 paperback edition of Political Liber-
alism. The book was originally published in 1993, but the 1996 edition
has an interesting additional Preface and includes as the last ‘Lecture’
(or chapter) Rawls’s response to Jürgen Habermas. That ‘Lecture’ is
discussed in pages 138–44.
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reflects the diversity of the workforce and funding faith schools.
Rawls’s late work, whilst relevant to these public policy issues,
addresses more fundamental philosophical questions about
human agency in a religiously and culturally diverse society.
Although I think the issues raised by Rawls are important, and he
offers many valuable insights, I am not sympathetic to the revi-
sions he made to his theory. Certainly, there are weaknesses with
Rawls’s earlier work, most especially with his theory of motiv-
ation, but there are alternative strategies for addressing those
weaknesses, and German social philosopher Jürgen Habermas,
with whom Rawls had an interesting exchange, offers a more 
convincing response.

A Moralized Modus Vivendi

A central point of Political Liberalism, as indicated by its title, is
that a theory of justice must be political, meaning that its motiv-
ational force must derive from a particular, circumscribed,
sphere of life, and not from a ‘comprehensive’ moral standpoint.
This is a radical claim: it is not a reprise of the standard liberal argu-
ment for the distinction between public and private, whereby 
individuals enjoy a sphere of freedom in which they can act in ways
which others might ‘reasonably’disapprove of, but rather, the claim
is that the basis of justification is itself limited to the political. We
can compare this with, for example, John Stuart Mill’s political 
theory.Mill defended the public/private distinction through the use
of the harm principle but from a comprehensive moral standpoint,
which was a complex form of utilitarianism. The argument for his
harm principle entailed the application to the political sphere of a
general moral conception.This is, in Rawls’s view,‘sectarian’, for one
can be in reasonable disagreement with Mill’s utilitarianism.

The distinction between a political and a comprehensive 
conception of the good in turn affects how we understand the
motivational basis of Rawls’s theory. It is important that this dis-
tinction is not defined in terms of the ‘political’ as opposed to the
‘moral’, for the political conception is itself a moral conception,
but a special one. Somehow, the agent must accept the principles
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of justice but for the ‘right reasons’, and that means as principles
with independent moral force. How then the moral force of polit-
ical principles can be restricted to the political sphere is, in my
view, a major challenge, and one I believe Rawls does not satisfac-
torily resolve. He argues that the historical roots of political 
liberalism lie in the settlement of the Wars of Religion of the six-
teenth and seventeenth centuries (Rawls 1996: xxv–xxvi), but the
modus vivendi which was achieved became moralized: toleration
of religious difference (even if in historical terms a mere comprom-
ise between opposing camps which could not destroy each other)
gave rise to political principles with a motivational force inde-
pendent of power relations.

Although Rawls makes no claim to be an historian of ideas,and
his references to the history of religious toleration are quite sweep-
ing, it is nonetheless useful to reflect briefly on the historical roots
of toleration. Although the term ‘Wars of Religion’ is sometimes
reserved for a series of civil wars fought in France between 1562
and 1598, the term can be used more widely to include the strug-
gle of the Protestant Netherlands (United Provinces) to free them-
selves from Catholic Spain and the Thirty Years War (1618–48) in
Germany. From the settlement of these wars it is claimed that a
doctrine of toleration emerged which was given philosophical
expression by, among others, Spinoza, Voltaire and Locke.
Although to contemporary ears the word ‘toleration’ has slightly
pejorative overtones, implying grudging acceptance rather than
respect, it remains an important concept and we need to be clear
about its structure.

Toleration appears paradoxical, for it seems to require simul-
taneous approval and disapproval of that which is tolerated. For
example,an orthodox (Roman) Catholic will hold that salvation is
only possible through communion with the Church (of Rome),
and the relationship between human beings and God is mediated
through a priesthood. A mainstream Protestant, on the other
hand, will maintain that salvation requires an individual act, and
whilst the Church plays an important ministering role, there is no
special class of people – a priesthood – through whom we must go
in order to achieve salvation. Toleration requires that Catholics

RAWLS

126

ch8.071  15/06/2006  12:22 PM  Page 126



and Protestants have rights to practice their religion, and further-
more, should not be denied other rights as a result of exercising
their freedom of religion. Yet neither side can accept the truth or
validity of the other’s beliefs and actions. The paradox is that a
Catholic must maintain there is no salvation outside the Church
(of Rome), but also that a non-Catholic is justified in not seeking
salvation through the Church.

We can start to resolve the paradox if we recognize that valid-
ity attaches to different actions – a Catholic cannot approve of a
non-Catholic’s choice, but can respect his or her capacity for
choice. There is, nonetheless, still a tension, for both religions 
(or streams of Christianity) must attach value to the capacity 
for choice, or find some other element common to both.
Historians of religious thought have identified many different
common elements which have enabled mutual toleration. These
have included the importance of Christian unity (‘catholicism’ in
the generic sense of the word); the idea that God gave humans a
choice, so that we should respect one another’s choices, even if the
result is damnation; and, recognition that human beings will
always be unsure of what God requires of us and so a degree of dis-
sent is permissible (latitudinarianism). These are attempts to
bridge religious differences through identification of a common
ground, but there is another way of understanding toleration –  an
acceptance of political reality: terrible torture and other depriva-
tions will not force (some) people to abandon their religious
beliefs and practices, so it is both useless and politically destabiliz-
ing to oppress them.Such a view assumes there can be no common
ground, or at least the common ground is not sufficiently firm to
support political institutions. This is what is meant by a ‘modus
vivendi’ – literally, a ‘way of living’, but here implying a way of
co-existing despite profound religious differences.

If we look at the politics of religious toleration, as distinct from
later philosophical discourse on toleration, we see that modus
vivendi arguments occupy a prominent place. Some old Protest-
ant accounts of the Wars of Religion trace the roots of the conflict
to the Church of Rome’s attempt to suppress dissent. However, it
is more accurate to attribute the conflict to the legitimation crisis
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caused for secular authorities by Protestants’ institutional break
with Rome. In states where the Prince (or Elector) had embraced
Lutheranism or Calvinism, the continuing allegiance of some of
his citizens to Rome was a threat to his authority. Conversely,
where the Prince had remained loyal to Rome but some of his 
subjects had embraced Reformed religion, there was a loss of
spiritual authority – an authority which had underwritten secular
authority in the pre-Reformation period. In addition, the medi-
aeval division of spiritual and secular power had resulted in a dual
structure of law, with much domestic law – for example marriage
– the responsibility of church courts, rather than secular courts. In
Reformed states, the legitimacy of that domestic law was now in
question.

The first Europe-wide attempt to address, rather than simply
suppress, this conflict of loyalties, was the Treaty of Augsburg
(1555), which produced the formula: cujus regio, eius religio –
roughly translated as ‘the ruler determines the religion’. Two
points can be made about this formula. First, it tolerated rulers
and not individual citizens. Second, it was a simple modus 
vivendi – it carried no underlying respect for the other person’s
beliefs or way of life. It was a recognition of the reality of power:
neither side could destroy the other, and it was in neither’s interest
for there to be continual war, so they ‘agreed to disagree’. However,
once the balance of power shifted, the newly-dominant side had
no reason not to suppress the other. Not surprisingly, the 
Augsburg settlement proved unstable, and it took a century more
of conflict before the so-called Peace of Westphalia (1648) created
a new, and relatively stable, European order. The Peace of West-
phalia is the name given to a series of treaties which ended the last
of the great wars of religion – the Thirty Years War (1618–48). It
re-affirmed the formula of cujus regio, eius religio, but made some
concession to toleration of individuals by respecting the beliefs of
those resident in a particular territory prior to 1618.

Only gradually did moral theories based around the idea of
toleration – or what Rawls terms a moralized modus vivendi –
emerge. The task then for Rawls is to explain how an historical
account can generate a moral theory, that is, how a mere modus
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vivendi became a moralized one. Certainly, the history of Europe
– despite the Holocaust – shows the possibility of a deep-rooted
toleration, but a non-circular account of toleration is still
required. To explain, a sociological study of Western European
countries does show an ‘expanding circle’ of toleration, whereby
the mainstream Reformation (Protestant) movements of
Lutheranism and Calvinism tolerated, or were tolerated by, the
(Roman) Catholic Church. The ‘circle’ gradually expanded to
encompass radical Reformation movements, Jews, atheists, and
expanded further to include non-religious groups, such as homo-
sexuals or ethnic minorities. This sociological fact does not,
however, provide an independent argument – we cannot derive a
‘moral ought’ from a ‘sociological is’.

Stability

Rawls argues that A Theory of Justice relied on a premise the real-
ization of which is ruled out by the principles of justice:‘that in the
well-ordered society of justice as fairness, citizens hold the same
comprehensive doctrine, and this includes aspects of Kant’s com-
prehensive liberalism, to which the principles of justice might
belong’ (Rawls 1996: xlii). The argument seems to be that the lib-
erty of conscience contained in the principles of justice conflicts
with the supposed derivation of that liberty from a comprehen-
sive, Kantian liberalism. The theory is, as it stands, ‘unstable’, and
so what is required is a transformation of the comprehensive
aspects of justice as fairness into political doctrines. This apparent
contradiction between the substantive principles of justice and
their ‘derivation’ can be interpreted in two different ways. It might
be a logical incoherence: if tolerance is required at the substantive
level of political principle then it must also apply to the method-
ological level – that is, the way we justify principles. Alternatively,
it could be an empirical observation that unless liberty of con-
science, and other rights, are derived in the ‘right way’ – in a way
that recognizes reasonable disagreement over comprehensive
conceptions of the good – then ‘outside’ the original position the
principles of justice will not command sufficient respect. Both
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these arguments are present in Political Liberalism, but the latter
argument has greater prominence.

A well-ordered society, Rawls argued, is regulated by a public
conception of justice, and ‘this fact implies that its members have a
strong and normally effective desire to act as the principles of just-
ice require’ (Rawls 1972: 454). Since a well-ordered society endures
over time we can assume its conception of justice is stable, meaning
that citizens acquire ‘the corresponding sense of justice and desire
to do their part in maintaining them’ (Rawls 1972: 454). One con-
ception of justice is more stable than another the more effective it is
in engendering a sense of justice. Rawls’s aim in A Theory of Justice
is to show that for this reason his preferred ‘democratic conception’
is more stable than the alternatives, such as utilitarianism, intu-
itionism or perfectionism. It is important to stress that Rawls’s 
theory is not a proposal to be accepted or rejected, but is an attempt
to describe our rational psychology. This is important in our
understanding of stability: the original position should provide the
necessary motivation on the Kantian principle of ‘ought implies
can’, such that ‘stability’ provides no additional motivation.

Stability is best seen as part of a reflexive process whereby
agents in the original position ‘test’ putative principles of justice
for their long-term success in engendering a sense of justice in real
citizens. Remember, Rawls assumes agents in the original person
have a sense of justice, meaning they are prepared to live by prin-
ciples which they have freely chosen. If, however, outside the ori-
ginal position we find it difficult to live by principles – perhaps
because they require too great a sacrifice of our interests or are in
serious tension with our conceptions of the good – then that insta-
bility should force us back to the original position. Rawls makes it
clear in A Theory of Justice that stability is not an ‘add on’ to the
motivation generated by the original position, but is a way of test-
ing competing principles of justice. The problem of stability may,
however, force us back not to a reconsideration of what is chosen
in the original position, but to its very construction. In Political
Liberalism Rawls retains much of the terminology of his earlier
work – the original position, veil of ignorance, conception of the
person and so on – but quite significantly reinterprets them.
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In large part, this reinterpretation stems from a new under-
standing of the problem of stability, one that is sociological rather
than psychological. In reinterpreting the problem of stability
Rawls fundamentally alters the rational psychology presented in A
Theory of Justice. Because of the deep pluralism that exists in 
society, personal autonomy ceases to be intrinsic to the construc-
tion of political principles but is expressed only in the content of
those principles. Instead of the motivation to endorse and act
upon principles of justice flowing from the comprehensive stand-
point of autonomous choice, motivation has two sources: each
person’s comprehensive doctrine and the political conception. It
is, in Rawls’s view, unreasonable to expect that everybody be 
motivated to accept the principles of justice from the standpoint
of the comprehensive value of autonomy. The challenge for Rawls
is to explain how human beings reconcile reasons derived from
these different sources.

One way of reconciling these reasons would be to accept that
there exist separate spheres of validity, such as a sphere of secular,
political values and a sphere of spiritual, theological values. Even if
we accept that religious toleration grew out of the ‘fact’ of plural-
ism, its ‘moralization’ depended on a conception of rationality
which both institutionalized the spheres of validity and tran-
scended them. Institutionalization would entail developing a set
of political principles, such as rights to freedom of worship and
open access to public office. Transcendence is a corresponding
explanation of how theological principles can be dominant with-
in their ‘own’ sphere, but subordinate to secular principles in the
‘political’ sphere. In short, we need an account of how the secular
and the theological fit together. The difficulty with ignoring the
question of how the spheres of validity fit together is that we have
no explanation for how a simple modus vivendi became moral-
ized, or even whether it is coherent to talk of a moralized modus
vivendi. Rawls does argue that ‘this pluralism is not seen as a disas-
ter but rather as the natural outcome of the activities of human
reason under enduring free institutions. To see reasonable 
pluralism as a disaster is to see the exercise of reason under the
conditions of freedom itself as a disaster’ (Rawls 1996: xxvi–xxvii).
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But this assumes the reasonable comprehensive conceptions of
the good have the kind of structure such that they would emerge
under conditions of freedom. Religious fundamentalism, for
example, emerged under conditions of modernity, but it has a
structure that is resistant to the liberal freedoms which Rawls
claims, I think quite rightly, are also the product of modernity.The
fact that under modernity there are generated divergent belief-
systems – liberal and illiberal – does not invalidate Rawls’s obser-
vation that modern liberal-democratic societies have produced a
public sphere in which a plurality of beliefs is accepted. However,
the basic point remains that a historical account is inadequate – we
need a philosophical account of the structure of a reasonable com-
prehensive conception of the good,and,by extension, of reasonable
pluralism.

Reasonable Pluralism

Rawls argues that in his earlier theory he did not fully recognize
the ‘fact of pluralism’. Given the references to religious toleration
and the idea of a modus vivendi it is possible to present this ‘fact’
as simply the brute reality of difference. Rawls, however, defines it
as the existence of conflicting, yet reasonably held, comprehensive
conceptions of the good (Rawls 1996: xviii). But he offers two
competing accounts of ‘reasonable disagreement’. He does not
present them as separate accounts, but I believe they are both sep-
arate and in tension with one another. First, we have the ‘burdens
of judgement’ – ‘the many hazards involved in the correct (and
conscientious) exercise of our powers of reason and judgement in
the ordinary course of political life’ (Rawls 1996: 56):

1. The evidence – empirical and scientific – bearing on the case is
conflicting and complex, and thus hard to assess and evaluate.

2. Even if we agree fully about the kinds of considerations that are
relevant, we may disagree about their weight, and so arrive at
different judgements.

3. To some extent all our concepts, and not only moral and polit-
ical concepts, are vague and subject to hard cases.
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4. To some extent (how great we cannot tell) the way we assess
evidence and weigh moral and political values is shaped by our
total experience, our whole course of life up to now, and our
total experience must always differ.

5. Often there are different kinds of normative considerations of
different force on both sides of an issue and it is difficult to
make an overall assessment. (There may be a conflict between
perspectives that specify obligations, rights, utility, perfection-
ist ends and personal commitments).

6. Any system of social institutions is limited in the values it can
admit so that some selection must be made from the full range
of moral and political values that might be realized (Rawls
1996: 56–7).

What is striking about this list is that it assumes individuals share
a great deal: they are engaged in a debate. A parallel can be drawn
between the burdens of judgement and Habermas’s notion of
communicative action. Habermas, whose work has important
parallels with Rawls’s, argues that in addressing another person I
raise a validity claim (or claims) which must be ‘redeemed’. If, for
example, I were to argue that the distribution of resources should
take account of labour expended, and that some people deserve
more resources because they have worked harder – an argument
Rawls rejects – then I raise a validity claim: in effect, I am propos-
ing to others that desert is morally relevant in the distribution of
resources and other people can challenge such a claim. Rawls’s
burdens of judgement imply a Habermasian raising of validity
claims. Because Rawls expresses the burdens in negative form the
parallel with the positive Habermasian conception of validity-
claims is obscured. It is nonetheless present: to say a reasonable
person recognizes evidence is ‘conflicting and complex’, or that
various weights can be attached to different considerations, or
that our concepts are ‘vague and subject to hard cases’, or that con-
flicts exist between different kinds of moral principles or that no
social world can contain a full range of values is to adopt a stand-
point in which the force of different arguments can be recognized
from within the rational psychology of the agent.
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This idea conflicts with the next step in Rawls’s argument, which is
to define a reasonable comprehensive conception of the good:

1. It entails the exercise of theoretical reason.
2. It entails the exercise of practical reason.
3. ‘While a reasonable comprehensive view is not necessarily

fixed and unchanging, it normally belongs to, or draws upon, a
tradition of thought and doctrine’ (Rawls 1996: 59). It is not
subject to ‘sudden and unexplained changes, it tends to evolve
slowly in the light of what, from its point of view, it sees as good
and sufficient conditions’ (Rawls 1996: 59, emphasis added).

Rawls is careful to hedge this final point with qualifications, recog-
nizing that otherwise it would be ‘arbitrary and exclusive’: ‘we
avoid excluding doctrines as unreasonable without strong grounds
based on clear aspects of the reasonable itself ’ (Rawls 1996: 59).
The problem is that the burdens of judgement are in tension with
his account of reasonable doctrines. The burdens imply agents are
engaged in a dispute in which there is considerable tacit agreement:
we are not faced with people whose views of the world are mutu-
ally incomprehensible, for if they were they would not be able to
recognize and accept conflict and complexity. The doctrines, on
the other hand, differ in at least two ways. Whereas with regard to
the burdens Rawls leaves it open as to whether the dispute applies
to quite specific problems, or general world-views, the doctrines
imply a comprehensive view of the world, entailing both theor-
etical and practical judgements. The other difference is that where-
as the burdens define the dispute in non-historical terms, the doc-
trines make reference to a tradition. There is no necessary point of
contact between traditions, so the conflict does not imply that the
different positions are engaged in a debate. Whereas the burdens
presuppose a conception of reason, the doctrines are historical. Put
crudely, it seems to count in favour of the reasonableness of a doc-
trine that it has been around a long time.

Although it is difficult to reconcile the ideas of a critical rea-
sonable pluralism (akin to Habermas’s validity-claims) and an
uncritical acceptance of tradition, it is clear that Rawls does intend
to affect a reconciliation. We need to introduce a further concept
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to explain how a person can be motivated by his ‘tradition’ – for
example, his religious beliefs – and yet political principles can be
‘free-standing’and derived from a moral choice situation in which
people are denied knowledge of their religious beliefs. This new
concept is the ‘overlapping consensus’.

Overlapping Consensus

The overlapping consensus assumes there are two motivational
bases for the principles of justice. The political – the ‘great values of
liberalism’ – is ‘free standing’ (Rawls 1996: 10), meaning the polit-
ical should directly motivate the individual. But it is left to citizens
as part of their liberty of conscience individually to work out how
those values relate to their own comprehensive conceptions. The
idea is that reasonable comprehensive doctrines endorse the polit-
ical conception, each from its own point of view. Given that what we
are justifying is the application of coercive power, it needs to be
shown that each person can affirm his comprehensive doctrine and
yet hold that it would not be reasonable to use state power to gain
everyone’s allegiance to it. The problem is that the appeal to liberty
of conscience is circular: it is precisely the political principles which
stand in need of justification, such that they cannot themselves be
part of the justification process. Some commentators are untrou-
bled by this circularity, arguing that only liberals will be liberal
(Barry 1990: 11). However, this is to abandon criticism in favour of
an appeal to the unifying force of pre-reflective sentiments – it is
tautologically true that only liberals will be liberal, but the reasons
we give to people, including to ourselves, must extend beyond the
phenomenology of those beliefs. If somebody says ‘I do not
endorse liberal principles because I am not a liberal’, then what can
we say? If there is nothing we can say – if we can give no reasons for
endorsing those principles – it is hard to claim we are being reason-
able. If we can say something then it follows that political values
have a persuasive force independent of any particular comprehen-
sive conceptions of the good.

The overlapping consensus can be interpreted either as begin-
ning with political values, and then the individual attempts to fit
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those values into his comprehensive conception of the good, or the
individual moves towards the political values from his own com-
prehensive conception of the good.Of course it may be argued that
we do both: we move, as it were, back and forth between the polit-
ical and comprehensive conceptions. But the stability of Rawls’s
theory of justice depends upon there being an affinity between the
political and the comprehensive. The overlap cannot be contin-
gent. The conflict within the rational psychology of the agent
between the political and the comprehensive reflects, I believe, the
conflict in Rawls’s definition of ‘reasonable disagreement’ between
the burdens of judgement and the appeal to tradition.

Rawls offers no sustained demonstration of how an overlap-
ping consensus functions, and so it would be useful to provide an
example in order to test his thesis. I will take the case of Muslim
allegiance to the two principles of justice as a test-case for Rawls’s
revised theory. There are two dimensions to the test: can Muslims
be motivated to respect the two principles? And can they do so for
the ‘right reasons’? Achieving agreement for the right reasons
would entail the ‘political’– the ‘great values of liberalism’– directly
motivating Muslims, but in a way which fitted with their religious
and associated cultural values. The ‘political’ has to fit like a 
‘module’ into their comprehensive conception of the good (Rawls
1996: 12–13). We can list a number of features of Muslim belief
which may be problematic, alongside ‘justice-consistent’ interpret-
ations of those features:

1. In classical Islamic jurisprudence, the world is divided into
dar-al-Islam (realm of Islam) and dar-al-Harb (realm of war,
which equates to the non-Muslim areas of the world opposed
to Islam). This distinction may suggest an inability to tolerate
non-Muslims, but, in fact, Islam has a long history of toler-
ation of Jews and Christians, grounded in the belief that Islam
is an aboriginal and natural form of monotheism, which
incorporates the Prophets of the Jews and the Christians.
Whilst the term dar-al-Islam refers to a geographical area in
which holy law (Shariah) is most effective, most classical theo-
rists did not regard this distinction as a reason to wage war
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against dar-al-Harb but rather to conduct active missionary
work. There is a third realm – dar-al-Sulh – where mutual
recognition of Muslims and non-Muslims holds, and which
may be an appropriate description of a liberal society.

2. Shariah (holy law) encompasses all aspects of life and so can-
not respect the private sphere, and the liberal idea of the ‘right
to do wrong’. However, so long as secular law is not incompat-
ible with Shariah, then the former should be obeyed, and there
are arguments in Islam for obeying secular rulers. It may also
be argued that Shariah only applies in dar-al-Islam and a lesser
requirement holds in dar-al-Sulh, namely that secular law
should not render it impossible for Muslims to practice their
faith.

3. Jihad (exertion, struggle) may imply intolerance of non-
Muslims and enjoin Muslims to engage in armed struggle
against them. However, it should be noted that a believer is
required to carry out jihad by ‘his heart; his tongue; his hands;
and by the sword’, so jihad can be interpreted as an individual,
spiritual struggle.

4. ‘Islam’ is often defined as ‘submission’ or ‘self-surrender’ – this
appears incompatible with respect for human autonomy, and,
by extension makes impossible the justification of principles of
justice from a standpoint of moral autonomy (the original 
position). However, submission understood as self-imposed 
discipline is not incompatible with respect for human freedom;
a person might choose to submit.

5. For Muslims, behaviour is classified as: (a) required – includes
prayer, alms-giving, fasting; (b) prohibited – theft, illicit sex,
alcohol consumption; (c) recommended – charitable acts,
additional prayers and fasts; (d) discouraged – this might
include unilateral declarations of divorce by men; (e) morally
indifferent. From the perspective of respect for secular law (b)
raises difficulties – whilst the interpretation of ‘theft’ depends
on the definition of property, the other prohibited actions 
are certainly ‘permitted’ under the principles of justice. The
liberal response is to appeal to the distinction between 
public and private and maintain public permission does not
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require private approval, and so long as Muslims do not violate
individuals’ rights they can impose sanctions on prohibited
behaviour.

6. There are requirements on women to cover themselves – to
hide their ‘adornments’, meaning their own physical beauty
and such things as jewellery. The requirements seem to be 
gender-specific and imply inequality, especially when com-
bined with other restrictions. However, the requirement on
women to cover themselves can be interpreted as symbolic – in
the Arab-Islamic world there is huge variation in what is
required of women. Modesty is also expected of men.

Each of these points can be contested, but it is at least plausible to
argue that Muslims can be politically liberal. Other citizens –
Christians, Jews, Hindus, atheists and so – will, of course, produce
different lists of reasons for endorsing liberal principles. In that
sense, principles of justice will be stable, but Rawls insists he is
offering ‘stability for the right reasons’. I would interpret this as
requiring a form of justification that goes deeper than the con-
tingent overlap between conceptions of the good. Certainly,
empirical evidence would suggest that Muslims living in Western,
liberal societies will, over time, acquire values similar to those of
the majority community, although some may embrace funda-
mentalism, possibly as a reaction to the racism they have 
encountered. But mere empirical convergence does not guarantee
long-term stability. To address this second question requires a fur-
ther exploration of the relationship between political liberalism
and comprehensive conceptions of the good, and a useful way of
doing this is to compare the work of Rawls and Habermas.

Rawls and Habermas

Habermas, who was born in 1929, is the best-known contem-
porary German philosopher, and his work is often compared to
Rawls’s, in part because both draw on the Kantian tradition. In
1995 the two thinkers engaged in a debate in the pages of the Jour-
nal of Philosophy, with Habermas advancing a critique of Rawls’s
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idea of public reason (Habermas 1995). Rawls’s response was
reproduced in the paperback edition of Political Liberalism. To
understand and assess the differences between the two thinkers it
is necessary to give a brief outline of Habermas’s rather complex
social and political theory.

Habermas defends the emancipatory potential of the Enlight-
enment against thinkers who argue, along with Max Weber, that
Western society is characterized by an increasing instrumentaliza-
tion of reason. This instrumentalization – what Habermas calls
‘systemic rationality’ – threatens traditional forms of life, includ-
ing religious beliefs. Against systemic rationality Habermas
reconstructs another form of rationality implicit in everyday life:
communicative rationality (which then forms the basis of a ‘dis-
course ethics’). People engage in speech-acts: person A promises to
meet person B on Thursday, requests B stop smoking, confesses to
find B’s actions distasteful, predicts it will rain. Implicit in each
speech-act is an offer, which B can contest. In the first two cases A
is making a claim to normative rightness, in the third case a claim
to sincerity, and in the final case a claim to truth. B can contest all
three such ‘validity-claims’ (Habermas 1984: 295–6). The success
of each speech-act depends upon both parties orienting them-
selves to principles of reason which,unlike systemic action,are not
reducible to individuals’ instrumental, self-interested intentions:
in addressing B person A treats him as an end-in-himself. The
validity-claims are implicit in all human action – they are univer-
sal. However, the validity-claims abstract from everyday life – 
culture or religion – and so to redeem them, meaning to come to
an agreement about what is right or wrong, requires appeal to a
stock of culturally-specific values.

One way to address this problem of culture-dependence is to
maintain that politics is a dialogue, in which people bring to bear
their different cultural perspectives, so that what emerges from the
dialogue is something pluralistic yet coherent. For example, Mus-
lims might be criticized by Western feminists for projecting a
patriarchal conception of gender relations. By engaging in 
dialogue Muslims may reform their view of women’s rights, but
Westerners might also be obliged to recognize the deficiencies in
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their own understanding of sexual relations by, for example,
acknowledging the costs entailed in the commodification of sex in
a liberal society.

This dialogical approach to politics Habermas contrasts with
the Anglophone tradition in legal and political theory which con-
ceptualizes the state as grounded in the protection of individual
‘private’ rights – rights derived from the market contract model.
Hobbes is the locus classicus of this conception of individual-state
relations. If we operate with such a theory then it is inevitable that
individual rights, such as those contained in Rawls’s first principle
of justice, will be a threat to religious forms of life. For example,
rights tend to ‘privatize’ religious experience – attending church
becomes another choice, like buying a new pair of shoes. In effect,
increasing reliance on rights would be another example of sys-
temic rationality eroding the ‘lifeworld’ – that is, taken-for-granted
forms of life. We are then left with a choice: either we assert the 
primacy of individual rights at the expense of cultural interaction,
or we maintain the oppressive authority of the collective over the
individual. Habermas seeks to defend liberal rights, but in a way
sensitive to cultural attachments. He argues that whilst private
rights entail the assertion of personal autonomy, they ignore the
other half of the concept of autonomy – public autonomy:

… from a normative point of view, the integrity of the individual
legal person cannot be guaranteed without protecting the 
intersubjectively shared experiences and life contexts in which 
the person has been socialized and has formed his or her identity.
The identity of the individual is interwoven with collective iden-
tities and can be stabilized only in a cultural network that cannot be
appropriated as private property any more than the mother tongue
itself can be (Habermas 1994: 129).

The implication of Habermas’s argument is that principles of
justice are, contrary to Rawls’s theory, grounded in human auto-
nomy, but that human autonomy itself has a collective dimension
which must take into account cultural interpretations of those
principles. Legality is central to the realization of principles of
justice, and Habermas’s theory of law bears some resemblance to
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Fuller’s: law is not reducible to the assertion of will – people are
not simply subjects of law – but rather the formation of law is a
discursive process (for a brief discussion of Fuller, see pages 35–8).

Rawls claims, I think correctly, that Habermas is offering a
comprehensive account of justice, whereas Rawls’s own (late) 
theory is limited to the political. Rawls argues that ‘political liberal-
ism moves within the category of the political and leaves philosophy
as it is … it leaves untouched all kinds of doctrines – religious,meta-
physical,and moral – with their long traditions of development and
interpretation’ (Rawls 1996: 375). What is at stake in the debate
between Rawls and Habermas is the nature of justification: can we
justify political principles in a way that does not presuppose contro-
versial beliefs incompatible with respect for ‘reasonable’ compre-
hensive conceptions? For Habermas, justification is discursive: we
raise and settle validity-claims, and in the process come to form a
common good. Rawls, on the other hand, distinguishes three types
of justification: pro tanto justification of the political conception;
full justification of that conception by an individual person in soci-
ety; and finally, public justification of the political conception by
political society. The first sets out a reasonable political conception
of justice using the device of the original position, but to say justifi-
cation is pro tanto means that it could be overridden by citizens’
comprehensive doctrines once all values are tallied up (Rawls 1996:
386).The second type of justification involves the embedding of the
political conception by the citizen into his comprehensive concep-
tion. The third form of justification – public – is when all citizens
embed the political into their respective comprehensive concep-
tions.Only at this third stage will we know whether political liberal-
ism is possible, for whilst many citizens may achieve an ‘embedding’
of the political into their comprehensive conceptions, if there is
insufficient collective ‘embedding’ then the political system will be
unstable.This is because of the free-rider problem (see pages 16–20),
where free-riding is here motivated by moral principles rather than
straightforward self-interest: if I know that enough other people
hold comprehensive conceptions incompatible with respect for
principles of justice, and so are likely to disobey the law, then I may
be unwilling to forgo pressing my moral demands.
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This is the key difference between Habermas and Rawls: for
Habermas the possibility of political justification depends upon
structures of reason which penetrate into a person’s conception of
the good, and as such the exercise of public reason does not wait
until after citizens have individually embedded the political into
their conceptions of the good. I believe that Habermas is right to
argue this, but his conception of public reason is so strong that it
erodes many ‘reasonable’ (in an intuitive sense of the word) com-
prehensive conceptions.We are then faced with a choice: either we
go with Rawls and argue that political justification is external to
individuals’ comprehensive conceptions of the good, with the
danger that the overlapping consensus is historically fortuitous –
a mere modus vivendi – or else we follow Habermas, but this
threatens to erode many religious forms of life.

Dieter Henrich, a critic of Habermas, distinguishes two kinds
of ‘metaphysics’: a metaphysics of conditions and a metaphysics of
closure. The former is concerned with the necessary conditions
for coming to valid judgement about what is true or untrue, right
or wrong (Henrich 1999: 293). Such a metaphysics is essentially
analytical: it breaks down knowledge into discrete claims. The 
latter form of metaphysics, in contrast, aims for a synthesis of
diverse experiences (Henrich 1999: 294). Henrich believes both
forms of metaphysics are essential: we cannot do without a meta-
physics of conditions, but the results of such metaphysical
enquiries are incomplete and generate conflicting ‘primary
descriptions’of human beings. For example, one primary descrip-
tion is ‘citizenship’– we are equal citizens and must act impartially –
but we are also friends, family members, thinkers, sexual beings,
employees or employers and so on. Each primary description gen-
erates specific rational and moral requirements, but these require-
ments may conflict. Human beings turn to metaphysics of closure
to integrate these conflicting primary descriptions.

Although Henrich does not state it in these terms, it is possible
to interpret religious belief-systems as examples of a metaphysics
of closure. Adopting this interpretation we can see that validity-
claims are examples of a metaphysics of conditions, whereas 
the lifeworld attempts a synthetic closure. Henrich criticizes 
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Habermas for emphasizing validity-claims at the expense of
‘world-views’ (or what Henrich calls ‘moral images’ of society).
This is particularly evident when Habermas observes that the
‘authority of the holy [has] gradually [been] replaced by the
authority of an achieved consensus’ (Habermas 1984: 77). This
process he terms the ‘linguistification of the sacred’.Arguably,only
the most theologically liberal stream of Protestant Christianity
would recognize this as a description of historical change and
moral validity. Although Henrich’s argument is directed at 
Habermas, his two-fold distinction also illuminates problems
with Rawls’s political liberalism.

First, Rawls runs together two kinds of metaphysical enquiry.
The philosophical theories of, for example, Kant and Mill, and
theological systems such as Calvinism or Sunni Islam, are all treat-
ed as ‘comprehensive conceptions of the good’. If we accept 
Henrich’s distinction then we need to distinguish systems that 
aim to uncover the underlying conditions of belief and action,and
those that attempt to synthesize the apparently conflicting
domains of human experience. The former may not be true but
they are susceptible to criticism in the way the latter are not. This
does not render theological systems invalid, rather it is to maintain
that they aim at something different to philosophical theories:
synthesis rather than analysis. Engagement in arguments over the
conditions of action is an unavoidable part of political theory, but
it must be done in a way that recognizes the complex and possibly
contradictory relationship between the two forms of meta-
physical enquiry. Second, the oscillation between the ‘burdens of
judgement’ and the appeal to tradition can be explained. Suitably
recast, the burdens can be reconstructed as a metaphysics of con-
ditions. But the conditions threaten to erode the binding force of
traditions, which have a different structure, namely, a synthetic
one. Because the two are in conflict, the relationship between the
burdens of judgement and the description of a reasonable com-
prehensive conception of the good is unstable.

I want to use the Rawls–Habermas debate, and Henrich’s dis-
tinction between two forms of metaphysics, to illuminate the case
study introduced in the last section. If the political conception of
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justice has independent force, then the ‘overlap’ between Muslim
beliefs and practices and the principles of justice must be neces-
sary rather than contingent, and this means Muslims must regard
the primary goods as constitutively valuable. I interpret Rawls’s
earlier work – A Theory of Justice – as arguing that the primary
goods are constitutively valuable because they enable autonomous
agents to form a good. In his later work, Rawls rejects this argu-
ment on grounds that it is ‘sectarian’. Since this is, in my view, a
mistaken move, we need to test the compatibility of autonomy
and religious commitment.

Autonomy and Religious Commitment

Can a person be autonomous and religiously committed? An
answer to this question must start with an analysis of the concept
of autonomy. Autonomy can be defined as ‘independence in
judgement’. It is not incompatible with objectivity, for we can all
agree that something is right or wrong, or rationally required.
Rather, the mark of autonomy is that the judgement we make is
neither coerced nor derived uncritically from the judgements of
others. In A Theory of Justice, Rawls distinguishes rational and full
autonomy, but I think six full forms of autonomy are present in
that work:

1. Generic autonomy: as suggested above, autonomy can be
defined as ‘independence in judgement and action’. More
specifically,generic autonomy expresses a particular conception
of practical reason: acting from reasons entails abstraction
from the immediacy of one’s experience. Generic autonomy
can be broken down into five substantive forms of autonomy:
personal, moral, technical, legal-political and full.

2. Personal autonomy (what Rawls calls the ‘rational’): entails ‘the
capacity to institute and revise a life-plan’. That capacity
depends on an ability to have control over one’s life: as I argued
in pages 95–100, this entails ‘trans-temporal concern’ – the
ability to recognize that different ‘times’ in one’s life have prima
facie equal validity.

RAWLS

144

ch8.071  15/06/2006  12:22 PM  Page 144



3. Moral autonomy (what Rawls calls the ‘reasonable’): in general,
moral autonomy can be understood as independence in moral
judgement. The Kantian version involves universalizing a
judgement you accept will be binding on you, and in A Theory
of Justice this is expressed as the choice of principles of justice
from behind a veil of ignorance.

4. Technical autonomy: autonomous moral agents may agree
upon the ends to be pursued, but may be unsure of the correct
means to achieve those ends. Technical autonomy entails the
capacity to comprehend a situation and successfully will the
means. Co-ordination problems best exemplify the exercise of
technical autonomy: we can all agree it is better to drive either
on the left of the road, or the right, but without guidance 
drivers will have difficulty deciding which is ‘preferable’ – nei-
ther side is intrinsically preferable.

5. Legal-political autonomy: this is autonomy expressed through,
and protected, by law. It is multi-faceted: personal autonomy is
secured through a protected sphere of non-interference,whilst
moral autonomy can be expressed through rights to political
participation. The two principles, working together, secure a
person’s legal-political autonomy. This is embodied in the lex-
ical priority given to the equal liberties (Rawls’s first principle
of justice), supported by the material redistribution intended
to give value to those liberties (second principle).

6. Full autonomy: this entails the reconciliation of the various
forms of autonomy outlined above. Unlike generic autonomy
it is a substantive conception, for we can have differing models
of full autonomy. The task for a fully autonomous agent is to
reconcile competing rational and moral demands, such that
his beliefs and actions are unified.

In Political Liberalism Rawls retains only legal-political autonomy
(and technical autonomy), arguing that we treat one another as
autonomous citizens, where ‘citizenship’ does not correspond to
humanity. As I have argued, Rawls now thinks the other forms of
autonomy are sectarian, because ‘reasonable’ Jews, Christians and
Muslims could reject autonomy as incoherent or incompatible
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with humanity’s relationship to the divine, a relationship gov-
erned by trust, faith or obedience. I presume some atheists, such as
the behaviourist psychologist B. F. Skinner, might also reject
autonomy, although for different reasons. To assess the validity of
Rawls’s reduced conception of autonomy we need to explore fur-
ther the nature of ‘religion’.

Eric Sharpe identifies four modes of religion, that is, ways in
which human beings are religious: (a) the existential mode, in
which the focus is on faith; (b) the intellectual mode, which gives
priority to beliefs, in the sense of those statements to which a 
person gives conscious assent; (c) the institutional mode, at the
centre of which are authoritative organizations which maintain
and transmit doctrines; (d) the ethical mode, which stresses the
behavioural relationships between members of a religious com-
munity, and those outside it (Sharpe1983: 91–107). What differ-
entiates different religions and sects is the centrality of one mode
relative to another. For example, many Protestant Christians place
personal experience (mode a) at the centre of their religion, and
their interpretation of scripture (mode b), allegiance to the
church (mode c) and personal behaviour (mode d) are deter-
mined by their religious experience. There are other traditions
within Protestantism which make scriptural interpretation
(mode b) central, and the other modes derivative. Catholicism
stresses church teaching and authority (mode c). Some work in
comparative religion contrasts Christianity as a religion of ortho-
doxy, with Islam, along with Judaism, as a religion of orthopraxy.
There is, for example, no equivalent in Islam to the Nicene Creed.
Whilst the first of the Five Pillars of Islam – Shahada – is a declar-
ation of faith, the remaining four pillars stress correct practice.
This simple distinction is open to challenge, but insofar as it holds,
the central mode for Muslims is (d).

Each of these modes can contain considerable diversity. For
example, most religions stress the importance of experience, but
that experience can be focused on a divinity, expressed through
doctrines and possibly mediated through religious institutions,
such as a priesthood, or a very diffuse and ‘free’ mysticism. Many
great religions have mystical traditions, and those who express

RAWLS

146

ch8.071  15/06/2006  12:22 PM  Page 146



their faith through a mystical existential mode may have more in
common with ‘mystics’ of other religions than with their nominal
co-religionists. Again, the three great monotheistic religions –
Judaism,Christianity and Islam – place emphasis on scripture,but
there are divergent approaches within each of these religions.
Some claim there is a literal and accessible truth to scripture,
others claim that truth is only recoverable by reconstructing the
context in which scripture was formed, yet others maintain that
truth is relative, or there are plural sources of truth.

The challenge for anybody who wants to defend the strong
autonomy-based liberalism of A Theory of Justice is to show how a
person can be both autonomous and yet operate within these vari-
ous modes. As we saw, the problem with Habermas’s discourse
ethics is that he reduces religious commitment to a single mode –
(a) intellectual – and indeed construes that mode in terms which
few Christians or Jews, let alone Muslims, would acknowledge as
valid. And we need to avoid treating religious commitment as a
purely private matter, unconnected to other dimensions of a per-
son’s experience. It must be possible for a Muslim to regard his
relationship to God and fellow believers as the most important
thing in his life, and allegiance to the principles of justice must not
preclude a person being able to assert God’s law as sovereign.

The resistance to privatization also blocks off one political
strategy for dealing with religious conflict.To the religiously intoler-
ant person one might say that he should be motivated to respect
rights to individual freedom, even where people exercise their
rights to pursue ends incompatible with that person’s religious
ideals, since everybody fares better in a society with a greater rather
than a lesser freedom. Apart from the fact that this is untrue,
because the exercise of rights can create a moral environment in
which some forms of life flourish and others die, it is a weak – or
unstable – base for political principles.Even if the intolerant person
were persuaded that it is in his interests to ‘tolerate’ – in a political
sense – people who do not behave in ways compatible with his
beliefs, there can be no universalization: that is, we cannot engage
in role-reversal and endorse either the liberal principles of justice,
or an alternative set of theologically-based principles. To ensure
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stability political principles must reflect the rational constitution
of the individual, and that involves reconciling the two forms of
metaphysics: there must be mutual comprehension of conditions
and closure without collapsing one into the other.

The idea is that autonomous individuals are capable of switch-
ing modes,and that the moral psychology of the individual is intern-
ally complex: importantly, political philosophy must assume the
existence of such a moral psychology. The capacity for mode-
switching is not free of conflict but that conflict is internal to ration-
ality. The incompleteness of a metaphysics of conditions, and the
limits to the communicability of a metaphysics of closure are related
to one another. These remarks are, admittedly, speculative, but I
would observe that any religion which has survived over time is
likely to have certain features. First, it will be internally pluralistic in
terms of modes of understanding the world and in terms of con-
flicts of doctrine and practice, but, second, it will retain an identity,
often precisely because there are central features which are 
‘contested’, for example over the divinity of Christ. Third, it will
have developed a conception of ‘otherness’as not merely heresy,but
as something which needs to be incorporated into its own system,
whilst still remaining ‘other’. Finally, the ability to recognize ‘other-
ness’ is not entirely internal to a particular theological system, but is
the product of standards of rationality that transcend the particu-
lar religion. In political terms, the more a theological system 
confronts ‘otherness’, the more it has to switch modes to a commu-
nicative one. For the purposes of justifying political principles 
reasonable religious people must adopt a form of ecumenicalism,
but one which does not deny the truth of each adherent’s own reli-
gious doctrines and practices. Although each religion must be free
to proselytize, and apostasy should be permitted, politically each
religion has to accept the existence of the other.The commonly held
Christian belief that the New Testament has superseded,or fulfilled,
the Jewish Bible (Old Testament), must not be translated into polit-
ical intolerance.Such openness to the ‘religious other’is a character-
istic of many strands of the three great monotheistic religions, and
distinguishes them from cults. To this extent, the fact that a religion
has been around a long time, whilst not in itself making that 
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religion ‘reasonable’, does partly explain why it might be 
reasonable.

A few brief comments on Christianity, Islam and Judaism will,
hopefully, illustrate mode-switching. The Christian concept, or
image, of a triune God – that is, three persons in one – may defy the
logic of identity presupposed by a metaphysics of conditions, but it
is a pragmatically successful attempt to reconcile conflicting pri-
mary self-descriptions: the conflict between the recognition that
one’s life is limited, but the rational necessity to transcend that life.
Such an image draws not merely on one mode of understanding –
the propositional – but a variety: existential, intellectual, ethical.
These modes cannot be reduced to a single mode of understand-
ing. The status of the Qu’ran as ‘uncreated’ and thus coextensive
with God operates in a parallel way to the incarnation of the divine
in Christianity. Of course, as a source of guidance it demands inter-
pretation, and requires a shift of mode from the contemplative – as
in worship – to the conceptual: for the purpose of guiding action it
cannot be treated as uncreated. The uncreatedness of the Qu’ran
has a parallel in the Judaic, and by extension Christian, idea of a
primordial language in which words directly summon up their
objects, and can be understood as an attempt to name the ‘particu-
lar’, something that is impossible in conceptual language. The
point is that the ability to be ‘reasonable’ in the way Rawls under-
stands the term in Political Liberalism depends on something
intrinsic to ‘reasonable’ comprehensive conceptions: there is an
overlapping consensus, but we need an account of the agent’s
moral psychology which demonstrates the overlap to be internal to
the agent, as well as a fact of social and political life.

FURTHER READING

For a basic discussion of political liberalism written prior to the publica-
tion of Political Liberalism, see Kukathas and Pettit (1990), chapter 7. For
a more involved discussion of Rawls’s later work, see Dreben in Freeman
(2003), and also Larmore (on public reason) in Freeman (2003). There 
is a collection of essays on political liberalism, Davion and Wolff (2000),
and a book-length treatment of Rawls on religion: Dombrowski (2001).
Further essays can be found on various aspects of Rawls’s later 
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philosophical concerns: on stability, see articles by Freeman, McLennan,
Hill and Scheffler in Richardson and Weithman (1999; vol. 4). On 
politics and metaphysics see Raz, Hampton, Rorty and Weithman in
Richardson and Weithman (1999; vol. 5). And for a discussion of the
relationship between Rawls and Habermas see Young, McCarthy and
Habermas in Richardson and Weithman (1999; vol. 5) (the last of those
essays is Habermas’s engagement with Rawls, to which the last ‘lecture’ in
Political Liberalism is a response). See also Kukathas (2003; Volume 4),
parts 1, 2, 3 (pluralism), 4 (religion), 7 and 8.
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The Law of Peoples

Most of Rawls’s work focuses on domestic justice – that is,
justice between individuals in a ‘closed society’. In his last
substantively new work – The Law of Peoples (published
1999) – he turns his attention to international relations. In
A Theory of Justice Rawls had touched on international law
with a very brief discussion of what he there called the ‘law
of nations’ (Rawls 1972: 378), arguing for the extension of
the idea of the original position to international relations,
with the parties in the original position being nations
rather than individual human beings. However, it was
clear from the tone of his remarks that working out the
derivation of international law was a project for the future,
and the main reason Rawls felt compelled to introduce it in
the earlier work was in order to explain the limits of obli-
gation to the state: what justifies refusal to serve in the
armed forces in a liberal society? Interestingly, that
remains the concern of The Law of Peoples and it gives his
discussion a somewhat introverted tone – we need an elab-
oration of international law in order to establish whether
liberal societies ought to tolerate non-liberal ones. It is
important to recognize the relatively limited ambitions of
the book. Many readers may expect a deeper discussion of
the issue of cultural relativism, that is, to what extent the
justification of the two principles of justice is limited to a
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particular kind of society. Certainly, The Law of Peoples casts light
on that issue, but then a reading of his earlier works, and especially
Political Liberalism, provides a fuller, although not necessarily
more coherent, reflection on the problem of cultural relativism.
Rawls’s derivation of international law must be seen in the context
of his main body of work, and in this chapter I will emphasize the
continuities and discontinuities between the ‘law of peoples’ and
Rawls’s theory of domestic justice.

Liberal Peoples

In A Theory of Justice Rawls talks of the law of nations, whereas he
now employs the term peoples. The term ‘people’ is used in contrast
to ‘state’: a people has a moral character, whereas a state, Rawls sug-
gests, is narrowly ‘rational’. Duties are owed fundamentally to peo-
ples and only derivatively to states. I am not sure this is a valid
distinction, since states certainly can be held morally responsible,
and indeed under international law are ‘artificial persons’, where
the concept of person – persona – implies responsibility before 
others. Interestingly,one compelling reason for using ‘people’rather
than ‘state’ is to allow for stateless peoples to make moral claims
within the international community: the Kurds, for example, are a
people without a state. Rawls implies that peoples can secede, and
thus peoples rather than states make up the international commu-
nity (Rawls 1999a: 38), but he does not make the conceptual con-
nection of this issue with the state/people distinction. The main
reason he insists on peoples rather than states is to distance himself
from the realist international law tradition which has been 
dominant since the formation of the world system of nation-states
after the Treaty of Westphalia (1648). That tradition emphasizes
the right of a state to wage war to protect or advance its interests
even if it has not been directly attacked, and to determine its inter-
nal domestic arrangements even if that entails the violation of the
rights of its citizens. The concept of a people emphasizes that citi-
zens have moral claims against their own state.

Rawls extends the device of the original position to generate
the law of peoples. At first sight, it may be thought that he simply
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treats all peoples, whether liberal or non-liberal, as agents in an
‘international original position’. As with agents in the ‘domestic
original position’ the peoples have primary goods of which they
seek to maximize their shares and they are free to choose any prin-
ciples to govern their relations. In fact, the derivation of the law of
peoples is more complicated: there are two choice situations – the
first is between liberal peoples and the second between non-liberal,
but decent, peoples. Furthermore, in contrast to the domestic
original position there is a single set of principles which the peo-
ples are asked to endorse rather than a menu from which they can
choose. I will discuss how non-liberal (but decent) peoples come
to endorse a set of rules for international conduct, but the focus in
this section is entirely on liberal societies. It may make it easier to
think of these societies as forming a distinct international com-
munity, and the rules are those that they apply to their relations.

First of all, we need principles of domestic justice, and these I
have discussed extensively. Viewed from a purely domestic per-
spective there is no need for armed forces. Certainly, we know that
principles of justice will be coercively enforced and so we need a
police force and a judiciary, but armed forces are necessary only to
repel external threats. In a just society the army is not used against
its own people (Rawls 1999a: 26). However, Rawls assumes we live
in a world of states (or peoples) and consequently there must be an
international dimension to domestic policy, and as I suggested at
the beginning of the chapter, Rawls’s reason for discussing interna-
tional justice is to explain what constitutes an ethical foreign policy
for a just society. But there is a further reason for discussing inter-
national relations and it connects up to the idea of a just society: the
content of the law of peoples (outlined below) restricts the power
of a state over its own citizens, such that by endorsing the law a state
agrees to limit its own powers, in much the same way as individu-
als in the domestic original position agree to pursue their interests
within the constraints of the principles of justice.

The international original position – what Rawls calls the 
second original position – shares many features of the domestic,
or first, original position. The parties in the original position are
representatives of real peoples but through the use of the veil of
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ignorance are denied knowledge of which people they represent.
Like agents in the original position, representatives in the second
original position are motivated to advance the interests of
whichever people they represent. Thus the fundamentals of the
two original positions are the same but they differ in their detailed
application to their respective ‘subjects’ – that is, domestic and
international law. It may be argued that Rawls’s argument is
anthropomorphic: the ‘people’ is treated as if it were a human
being. This is especially striking when Rawls says:

[Individual human beings] see themselves as self-authenticating
sources of claims, and capable of taking responsibility for their
ends. In the Law of Peoples we do somewhat the same: we view
peoples as conceiving themselves as free and equal peoples in the
Society of Peoples (Rawls 1999a: 33–4).

The credibility of the parallel between an individual human agent
and a people depends strongly on Rawls’s conception of reason-
ableness as used in Political Liberalism, and the rejection of ‘meta-
physical’ conceptions of the reasonable and the rational. Rawls
argues there is no generic concept of reasonableness, permitting an
axiomatic derivation of principles of justice (Rawls 1999a: 30).
Siding implicitly with the later work of Ludwig Wittgenstein he
maintains that we know what is reasonable by the context.This sug-
gests there are parallels,or affinities,between domestic and interna-
tional justice which allow us to talk of peoples as agents without
asserting the metaphysical existence of collective entities. We need
not be metaphysical holists – that is, believe that collective entities
are not reducible to individual human beings.Likewise with ration-
ality, all we require is that preferences can be ordered and pursued,
and we know from international relations that it makes sense to talk
of the interests of collective entities. I think, however, that Rawls’s
‘parallelism’ does raise difficulties, especially when we turn to his
idea of a ‘decent hierarchical people’, but for the moment let us
accept the idea of an international ‘contract’between liberal peoples
makes sense and consider what principles they would endorse.
Rawls sets out eight principles which should hold between free
and democratic peoples (Rawls 1999a: 37):
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1. Peoples are free and independent, and their freedom and inde-
pendence are to be respected by other peoples.

2. Peoples are to observe treaties and undertakings.
3. Peoples are equal and are parties to the agreements that bind

them.
4. Peoples are to observe a duty of non-intervention.
5. Peoples have the right to self-defence but no right to instigate

war for reasons other than self-defence.
6. Peoples are to honour human rights.
7. Peoples are to observe certain specified restrictions in the con-

duct of war.
8. Peoples have a duty to assist other peoples living under

unfavourable conditions that prevent their having a just or
decent political and social regime.

As suggested earlier the principles are not selected from a menu of
possible principles but the parties are asked to endorse and inter-
pret the eight principles. It is not entirely clear why the parties in
the second original position are not free to choose alternative
principles, but it may be that Rawls intends the domestic and global
original positions to be disanalogous: the choice in the former
expresses human autonomy, even if, as he suggests in Political 
Liberalism, that autonomy is understood in a weak, political sense.
Peoples, on the other hand, are independent and equal, but not
autonomous.

How the representatives in the global original position inter-
pret the principles will be limited by domestic justice – that is, the
two principles which have been selected in the first (domestic)
original position. And there are some important differences
between the two original positions. First, a liberal people has no
comprehensive conception of the good, whereas individuals do
have such conceptions, albeit they are denied knowledge of them.
Second, a liberal people’s fundamental interests are specified by its
political conception of justice whereas individuals’ interests are
determined by their conceptions of the good. The basic point is
that for liberal societies the international original position is para-
sitic upon the domestic original position: what a liberal people
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seeks to protect in the international sphere are the just political
institutions created by individuals in the domestic original posi-
tion. The domestic principles of justice constrain the interpreta-
tion of the eight principles of international law: for example, a
people committed to the two principles of (domestic) justice
would not endorse a utilitarian interpretation of any of the eight
principles of international justice because no people would accept
that the benefit gained by one people in itself – as a first principle –
justifies a cost to another people (Rawls 1999a: 40). However,
interestingly, Rawls does not extend the strong egalitarianism of
the difference principle to the international sphere.

There is a tight connection between domestic and internation-
al justice where liberal societies are concerned, and Rawls appeals
to empirical studies to support this contention. A body of thought
going back to late seventeenth and eighteenth century thinkers
such as Montesquieu,Kant and Adam Smith stresses the stabilizing
effects of commerce: peoples engaged in trade develop habits and
acquire interests conducive to peaceful relations with fellow trad-
ing powers. Furthermore, when trading nations develop liberal-
democratic institutions – there is a link between capitalism and
liberalism – domestic forces conducive to a defensive rather than
an aggressive foreign policy are strengthened. Rawls cites the work
of Michael Doyle,whose study of international conflicts since 1800
supports what is termed the ‘democratic peace argument’ (Rawls
1999a: 51–4). Surveying the data Doyle could not find a single con-
flict in which two liberal democratic societies went to war against
one another. His thesis has been criticized – much depends on
which states are categorized as ‘liberal democratic’ and the thesis
does not allow for covert or ‘proxy’ wars between states – but even
if examples of inter-democratic wars could be found the great
weight of evidence supports the contention that there is something
about liberal democracy supportive of peace. The task for Rawls is
to articulate in theoretical terms this empirical evidence, and I
think he argues convincingly that democratically accountable gov-
ernments will find peaceful ways to resolve their disputes, where
the term ‘peaceful’ has to be stretched to encompass short-term
trade sanctions as a counter-measure to perceived protectionist
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measures. The real difficulty for Rawls’s theory of international
justice begins, in my view, when he attempts to extend it to non-
liberal peoples, although, of course, the central objective of The
Law of Peoples is to argue the possibility that such peoples can be
members of a ‘society of peoples’.

Non-Liberal Peoples

Rawls does not claim that the eight principles of international law
will be endorsed by all peoples. His ambitions are more limited.
He wants to demonstrate that a non-liberal society can endorse
those principles and, therefore, a liberal society can tolerate a non-
liberal one. The reference to ‘toleration’ is important:

To tolerate means not only to refrain from exercising political
sanctions – military, economic, or diplomatic – to make a 
people change its ways. To tolerate also means to recognize these
non-liberal societies as equal participating members in good
standing of the Society of Peoples, with certain rights and obliga-
tions, including the duty of civility requiring that they offer other
peoples public reasons appropriate to the Society of Peoples for
their actions (Rawls 1999a: 59).

Many liberal political theorists would reject this second idea of tol-
eration – certainly the stability of the international order may
require refraining from what is commonly referred to as ‘regime
change’, but we have no reason to tolerate non-liberal societies at
that deeper level of ‘civility’.Since a non-liberal people does not treat
its citizens as free and equal then it cannot itself be treated as an equal
among the community of peoples. This is the core objection to
Rawls’s extension of international law to non-liberal societies and I
will return to it at several points in the discussion. The aim at this
stage is to outline Rawls’s conception of a decent non-liberal society.

Rawls places non-liberal peoples in four categories: (a) decent
peoples (or societies); (b) outlaw states; (c) burdened societies; (d)
benevolent absolutisms (Rawls 1999a: 4). Although the category
breaks down into several variants Rawls takes as his model of a
decent society one particular variant which he calls a ‘decent 
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hierarchical society’.Of the non-liberal societies only decent peoples
are capable of endorsing the eight principles of international law.
Outlaw states, of which Nazi Germany is historically the most
compelling example, routinely wage aggression against other
states and violate the human rights of their citizens. Of course,
since the eight principles rule out such behaviour, outlaw states,
by definition, cannot endorse the principles. But, clearly, liberal 
societies cannot ignore such states, for they put the greatest strain
on the stability of the international order. Furthermore, the 
peoples of those states cannot be held responsible for the actions of
their governments. Should it be necessary to go to war against an
outlaw state rules of engagement must constrain what can be done
to the peoples of those states (Rawls 1999a: 95). Burdened soci-
eties – or ‘societies burdened by unfavourable conditions’ (Rawls
1999a: 106) – raise different ethical issues to those posed by outlaw
states. Although Rawls argues that a decent society does not
require a very high level of resources, and starvation is more often
the result of cultural or political factors than an absolute absence
of food (Rawls 1999a: 9), we still need to ensure societies have the
institutional conditions whereby they can become decent peoples.
Finally, benevolent absolutisms show a significant degree of
respect for human rights and do not engage in aggression against
other states. However, they lack any mechanisms for consultation
and are not ‘well-ordered’, with the consequence that they cannot
be trusted to respect the eight principles.

To illustrate a decent people – more specifically, a decent hier-
archical people – Rawls presents the reader with an imaginary
Muslim society: ‘Kazanistan’. This society is ‘associationist’, mean-
ing its members are viewed in public life as belonging to different
groups, each of which is represented in the legal system by a body
in a ‘decent consultation hierarchy’ (Rawls 1999a: 64). There are
two criteria for a decent hierarchical society to be a member ‘in
good standing’ in a reasonable society of peoples: (a) the society
does not have aggressive aims; (b) human rights are respected, and
there is a system of law which imposes duties and obligations (dis-
tinct from human rights) on all persons (Rawls 1999a: 64–7). In a
liberal society human rights are derived from the domestic 
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original position,and are thus dependent on a particular conception
of the human agent as autonomous (although Rawls substantially
weakened the idea of autonomy in his later work). In a decent
hierarchical society human rights are not justified by appeal to a
particular conception of the human agent – there is no domestic
original position – but rather they are regarded as necessary to any
effective system of social co-operation.

The second criterion requires, alongside respect for human
rights, representative institutions. Although these are not democ-
ratic they do possess formal mechanisms of consultation and
regard individuals as rational and ‘capable of moral learning as rec-
ognized in their society’ (Rawls 1999a: 71). And it is through indi-
viduals’ associations that their interests are respected. Rawls’s
imaginary society of Kazanistan is characterized by such a consul-
tation hierarchy. Its system of law recognizes no distinction
between ‘church’ and ‘state’ (using Rawls’s very Western terms):
Islam is the favoured religion and the higher offices are held by
Muslims. However, other religions are tolerated insofar as their
adherents are free to worship and are encouraged to take part in
civic life. Kazanistan satisfies the six guidelines required to be a
decent people and thus a member of the society of peoples: (a) all
groups are consulted; (b) each member of society must belong to a
group; (c) each group must be represented by a body that contains
at least some of the group’s own members; (d) the body making the
final decisions – the rulers – must weigh the views of each group;
(e) the decisions should be based on a conception of the special pri-
orities of Kazanistan, which include the need to establish a ‘decent
and rational’ Muslim society which respects religious minorities;
(f) the special priorities should fit into a general scheme of co-
operation which is explicitly specified (Rawls 1999a: 77).

Rawls presents Kazanistan as an imaginary people, but it is
instructive to consider whether any real societies come close to it.
The Gulf states of Oman and the United Arab Emirates come close,
but other states are far harder to classify. Saudi Arabia has a consul-
tation hierarchy, but also engages in quite serious violations of
human rights. Not only are punishments such as amputation of
hands and public beheadings extreme, but the legal process is far
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from equitable or transparent. Yet Saudi Arabia is not an outlaw
state, or a burdened society. In fairness to Rawls, it may be argued
that his typology is intended to be illustrative rather than exhaus-
tive and the law of peoples is not equivalent to existing interna-
tional law. However, the case of Saudi Arabia draws attention not
merely to an empirical issue of typology, but a philosophical 
problem: does the validity of the law of peoples derive from its con-
tribution to world order – that is, respect for the sovereignty of
other states – or from respect for individual rights? If the former is
the case, then Saudi Arabia should be regarded as a member of the
society of peoples, but if the latter, then clearly it cannot be a 
member, for there is widespread violation of human rights.

I will return to this philosophical difficulty later (in the final 
section), but for now we will accept that only a decent (liberal or
hierarchical) society can be a member of the society of peoples,
meaning that such a society can endorse the eight principles of the
law of peoples. To explain the process whereby it comes to endorse
the law Rawls once again uses the device of the original position.
However, liberal and decent peoples cannot together endorse the
eight principles. This is because the veil of ignorance for liberal soci-
eties precludes knowledge of conceptions of the good – for example,
the predominant religion of a society – whereas we could not stipu-
late that decent societies be denied this knowledge.So there are three
original positions: two for liberal societies (domestic and interna-
tional) and one for decent societies (international) (Rawls 1999a:
70). The veil functions to deny decent societies knowledge of their
material resources and geographical (therefore, strategic) position.

Just War 

In these two final sections I turn to issues of ‘policy’: when is a war
just? And are wealthy states obliged to redistribute resources to
poorer states? Whereas the discussion until now has taken place
within ‘ideal theory’– that is, the presumption of compliance with
the law of peoples – how we conduct wars and what obligations
exist to transfer wealth to poorer societies fall under ‘non-ideal
theory’. It is not difficult to see why discussion of just war is part of
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non-ideal theory – war is only necessary where there exist outlaw
states – but it is harder to grasp why resource transfers should be
part of non-ideal theory. After all, the second principle of justice
for liberal societies involves significant transfers of wealth, and
that discussion is part of ideal theory. As we will see Rawls regards
international resource transfers as a means by which societies
achieve the minimum material conditions for participation in the
international community. It follows that transfers are only neces-
sary if a society is ‘burdened’ and burdened societies do not exist
under ideal theory. Rawls presents a highly egalitarian theory of
justice for liberal societies but a relatively inegalitarian theory of
international justice. We begin with a discussion of the aims and
conduct of war.

Peoples, Rawls argues, have a right to go to war in self-defence
but not,as in traditional accounts of state sovereignty, simply in the
rational pursuit of a state’s interests (Rawls 1999a: 90).And in a lib-
eral society conscription into the armed forces is only justified
when just institutions are under attack – the need to defend liberty
justifies a short-term, but transparent and proportional, interfer-
ence in an individual’s liberty. Since decent hierarchical societies
do not share the same conception of domestic justice they may
make further demands on their citizens. However, since both
decent and liberal societies fight only defensive wars they will have
no reason to amass armed forces beyond what is necessary to deter
aggression. Civic republicans may object to Rawls’s narrow under-
standing of the function of armed forces in a liberal society and
argue that a period of military service not only educates citizens in
democratic duties but counteracts the danger that a professional
army may become detached from society. Presumably Rawls
would isolate the offensive functions from other functions of the
armed forces, and his concern is directed specifically at the former.

A war is just if the reasons for waging it are just by reference to the
law of peoples, and – importantly – if it is conducted in conformity
with certain rules of combat. Well-ordered (decent and liberal) 
peoples must carefully distinguish three groups: an outlaw state’s
leaders and officials, its soldiers,and its civilian population.Since the
population is not a ‘people’ in Rawls’s sense – it is not consulted in
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matters of public policy – it cannot be held responsible for the insti-
gation of an aggressive war.For this reason Rawls argues that the fire-
bombing of Tokyo and other Japanese cities in the spring of 1945 and
the atomic bombing of Hiroshima and Nagasaki were ‘very grave
wrongs’ (Rawls 1999a: 95). Enemy combatants must also be treated
with respect because, firstly, they have human rights and, secondly,
the possibility of long-term peace – which is one of the aims of a just
war – is assisted if the armed forces of an outlaw state are treated with
a respect which they themselves may not accord to forces of the well-
ordered society.

Practical means-end reasoning must always be limited by these
ethical considerations. Rawls stresses the importance of statesman-
ship in international relations, and although he does not make the
connection in this book,drawing on his earlier work we can say that
in a well-ordered society those who hold public office in just insti-
tutions have special obligations, and recognition of these obliga-
tions is part of citizenship. There is an assumption in Rawls’s work
that decent societies are sufficiently well-ordered for statesmanship
to be practiced. Statesmen have the ability to look beyond the next
election and recognize that ‘once peace is securely re-established,
the enemy society is to be granted an autonomous well-ordered
regime of its own’ (Rawls 1999a: 98). Rawls is, of course, careful to
avoid the implication that ‘earning a place in history’denotes states-
manship – after all, Hitler achieved a ‘place in history’.

There are circumstances of war in which a society is permitted
to set aside the strict status of citizens that normally prevents their
being attacked. This set of circumstances Rawls terms the ‘supreme
emergency exemption’. In 1940–41, when Britain was alone and
had few means of breaking German military power the bombing of
German cities was ‘arguably’ justifiable (Rawls 1999a: 98). It was
necessary for domestic morale and as a sign that Britain was willing
to fight Germany ‘until the end’(Rawls 1999a: 99). It might be pos-
sible, Rawls suggests, to justify the bombing of German cities until
the German defeat at Battle of Stalingrad in February 1943, but the
attack on Dresden in February 1945 certainly fell outside the 
period of ‘supreme emergency’. The nature of the Nazi regime jus-
tified the exemption on the part of the British within a particular
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time period, but this exemption never held for the Americans in
relation to Japan and it was the weight of means-ends reasoning,
Rawls argues, which led to the atomic bombing of the two Japanese
cities (Rawls 1999a: 100). To argue that the bombings saved thou-
sands of American servicemen’s lives is to hold a Japanese life to be
of less value than an American life. Furthermore, to apply hind-
sight and say that in the context of the times because of atrocities
committed by the Japanese it was ‘understandable’ for the Allies to
show little respect for the enemy is to allow passions to override
statesmanship. The bombings were authorised by President Harry
Truman, and it was his task, as a statesman, to prevent popular feel-
ing determining the conduct of war.

One final point on the conduct of war connects up with our
discussion of civil disobedience in a nearly-just – that is, liberal –
society (see chapter 7). Some people in a liberal society are paci-
fists, or have objections to the conduct of war which go further
than those set out above. The Catholic doctrine of double-effect
forbids civilian casualties except insofar as they are the unintend-
ed and indirect result of a legitimate attack on a military target.
The supreme emergency exemption violates this doctrine (Rawls
1999a: 104–5). Quakers oppose all war and refuse military service.
Whilst there may be good, practical grounds for exempting 
conscientious objectors from military service, if you take the 
commitment to the principles of justice seriously you must be
prepared to fight to defend them. Rawls provides no adequate
response to these challenges to his theory of (domestic) justice,
except to say that pacifists cannot ‘in good faith’ accept public
office. The problem is that denial of public office is a violation of
the second principle of justice: fair equality of opportunity.

Global Distributive Justice

I turn,finally, to Rawls’s discussion of international resource trans-
fers: what obligations are owed by wealthy states to poor states?
Relatively well-ordered societies have a duty to bring 
burdened societies, along with outlaw societies, into the society of
peoples (Rawls 1999a: 106). It does not follow that they must
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transfer resources to burdened societies in order to achieve this
goal. Part of the reasoning is that transfers are indeterminate – we
do not know at what point transfers must cease. This seems an odd
point – surely, so long as we know our transfers are having some
effect we should make them? A second, and more substantial,
argument against transfers is that a society with few resources can
be well-ordered if ‘its political traditions, law, and property and
class structure with their underlying religious and moral beliefs
and culture are such as to sustain a liberal or decent society’ (Rawls
1999a: 106). Rawls goes on to make a subtly different point: the
culture of a society is a very significant determinant of the wealth
of that society. These are indeed distinct points. The first establish-
es the limits of a well-ordered society’s duties to a burdened soci-
ety – transfers are aimed at creating a well-ordered society and not
directly at benefiting the individual members of that society. The
second is an observation – possibly correct – on the causes of
poverty. On this second point Rawls makes various elaborations: a
society’s population policy is extremely important; failure in food
distribution rather than food decline is the cause of most famines;
and the unemployed in prosperous societies would starve without
domestic income transfers (Rawls 1999a: 9, 109–10).

Rawls rejects the extension of the difference principle to inter-
national relations, arguing that the target of distribution is the
achievement of a society’s political autonomy and consequent
upon that is its joining the society of peoples. This argument fits
with his rejection of the extension of domestic liberal justice to the
international sphere: peoples are represented in the society of peo-
ples, not individual human beings. A practical result of Rawls’s
position is that whilst he has a highly egalitarian – in my view, too
egalitarian – theory of domestic justice he has a highly inegalitarian
theory of international justice. One might admire Rawls’s hard-
headedness: it is extremely difficult to motivate citizens in prosper-
ous societies to accept income transfers to poor societies, and that
reluctance is not based solely on a lack of confidence in recipient
governments to ensure the money benefits the worst-off in those
burdened societies.Although Rawls does not make this point,a fur-
ther argument for an inegalitarian theory of global justice is that in
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the absence of global economic institutions it is very difficult to
determine when duties correlated to ‘socio-economic rights’ have
been fulfilled.This contrasts with so-called ‘negative’human rights,
such as the right to practise one’s religion or marry a partner of your
choice. However, there are more fundamental philosophical objec-
tions to global egalitarianism at the heart of Rawls’s theory of inter-
national relations and I want to close on these.

For Rawls the moral agents of international justice are not indi-
vidual human beings but peoples. Had Rawls retained the funda-
mentally Kantian character of his earlier theory of (domestic)
justice, whereby principles of justice derive their legitimacy from
having been chosen by autonomous agents in a situation of moral
equality, it would have been difficult to treat decent peoples as
appropriate moral agents. At best, he could have advanced an
instrumental defence of the idea of a world society of liberal and
non-liberal peoples, but such a society would have had a liberal
bias. John Stuart Mill presents such a theory in Considerations on
Representative Government, arguing that ‘free institutions are next
to impossible in a country made of different nationalities’ (Mill
1991: 428), with the implication that nations (or peoples) provide
cultural support for liberal political institutions, and, by extension,
a world of nations is better able to advance liberal values than a
world government with world citizenship. Rawls, on the other
hand, does not argue that a society of peoples should serve an end,
such as the gradual adoption of liberal values, although he implies
that the endorsement of a law of peoples might have such a conse-
quence. He rejects the idea of cosmopolitan citizenship – which
would be derived from a global original position in which individ-
ual human beings are represented – and argues that unless we
derive a law of peoples from an original position in which liberal
peoples are represented we cannot know whether liberal societies
could tolerate non-liberal ones (Rawls 1999a: 82–3). This argu-
ment relies strongly on the conclusions of Political Liberalism: there
is no derivation of principles of justice from a standpoint in which
the rational constitution of the individual human being plays a
fundamental justificatory role. Rather, just as we tolerate in 
the domestic context politically liberal but not comprehensively
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liberal conceptions of the good, so we should tolerate at the level of
international law decent but not politically liberal peoples.

It follows from the idea of toleration in the international sphere
that the reasoning which leads liberal societies to endorse human
rights is quite different to that which leads non-liberal societies to
endorse them: even under Rawls’s much weakened late conception
of human autonomy, human rights in a liberal society are justified
by reference to the interests of individual human beings, and this is
supported by the fact that they are chosen in the original position.
In fact, the first principle encompasses,but goes much further than,
international human rights. Because decent societies do not neces-
sarily regard individuals as morally free and equal they cannot
endorse human rights on grounds that they protect individuals in
virtue of their moral powers. The difficulty for Rawls is that he can-
not both describe certain non-liberal societies as ‘decent’ and ‘well-
ordered’and avoid justifying human rights by reference to their role
in protecting the autonomy of individual human beings. A decent
(non-liberal) society is characterized by, among other things, a 
consultation hierarchy and relatively transparent legal and political
institutions.And it is well-ordered because liberal societies can rely
upon it to maintain those institutions. If those institutions were
maintained simply by the benevolence of the society’s rulers (or
ruling class), liberal societies could not rely upon its stability. A
society is stable precisely because its individual citizens can rely
upon the performance of its institutions – in effect, it respects what
Fuller calls the ‘internal morality of law’, at the heart of which is a
conception of the human agent as responsible and relatively
autonomous (Fuller 1969: 162–67; also section on pages 35–8 in
this book). In short, any society capable of respecting the law of
peoples is, given favourable historical circumstances, destined to
become liberal.

FURTHER READING

The only book-length work on Rawls’s law of peoples is Hayden (2002).
Part 1 of Hayden outlines Rawls’s domestic theory, so part 2 is the most
useful. In Richardson and Weithman (1999; vol. 3) see articles by Beitz
and Pogge. In Kukathas (2003; vol. 4), read parts 5 and 6.
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Postscript

Will Rawls be widely discussed one hundred years from
now, or will his arguments appear anachronistic? Assum-
ing the cultural conditions still exist for the discussion of
philosophy, such a speculative question can be useful in
determining what – if anything – is enduring in Rawls’s
work. It may be that political philosophy is more vulnera-
ble to historical change than, say, the philosophy of mind,
but the case of Hobbes shows that works of political phi-
losophy can endure, just as changes in our conception of
the mind-body relationship can render a theory of mind
redundant. In assessing Rawls’s long-term significance we
must distinguish the ‘deep structure’ of his thought from
the ‘parochial’, where the latter is particularly susceptible
to the vagaries of history.

Whilst there is something aesthetically appealing
about the difference principle in that it is a determinate
principle of justice – unlike the idea of a social minimum
– I would suggest that it is only applicable to a society at a
particular level of development. The equal liberty princi-
ple has deeper roots, but is not strikingly original. In
short, Rawls’s principles of justice may have less staying
power than his method for deriving them. At the heart of
Rawls’s method is a conception of the human agent as
autonomous, yet whose autonomy must be realized and
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exercised in society.The original position is a device for expressing
and at the same time limiting the ‘social’. The basic structure of
society, whilst inherited, can also be seen as the product of human
will, and crucially the agent can be motivated to respect the princi-
ples underlying that society. Motivation is the key theme of
Rawls’s work. Insofar as this is Rawls’s project, he is offering a
renewed Kantianism.

In his later work Rawls’s concern with motivation remains, but
he abandons the Kantian response. Whilst I have suggested this is
a mistake, his Political Liberalism does seem to fit with a contem-
porary concern with cultural and religious pluralism. And the
challenge posed to liberal democracies by religious fundamental-
ism and fundamentalist-inspired terrorism lends the later work a
certain topicality.Without downplaying terrorism – which is both
a direct threat, but also an indirect one, insofar as provokes a
restriction on civil liberties – viewed from a longer perspective it
may be a less significant challenge to Rawlsian liberalism than 
the ecological crisis. Although a just society need not be an eco-
nomically expanding one the combined challenges of population
growth, leading to global migration and armed conflict, and a
continuing degradation of natural resources may render it impos-
sible to guarantee even the minimal conditions for a just society.
The philosophical challenge is this: can a liberal Kantian theory of
moral motivation provide sufficient incentives to ensure the 
environmental conditions for a liberal society? Readers of Rawls
in the year 2106 may conclude that his project was a manifestation
of a ‘golden age’ of material prosperity.
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Glossary

Basic structure Those social and economic institutions to
which the principles of justice directly apply. Although the
boundaries of the basic structure are vague, the idea is that such
institutions fundamentally affect a person’s ‘life-chances’.

Burdens of judgement The sources, or causes, of disagree-
ment between reasonable people.

Chain connection The maximization of each income class
consistent with maximizing the income of the least favoured
class.

Closed society A society ‘entered at birth’ and ‘exited at
death’. Agents in the original position assume they are choosing
principles of justice for such a society.

Close-knitness Maximizing the income of the least favoured
class will, as a matter of empirical observation, tend to improve
the prospects of the next class up the income scale.

Comprehensive conception of the good The ends a person
pursues and which give his life meaning, a religious belief and
practice system being an example.

Comprehensive liberalism Liberalism which draws on ideas
that extend beyond the ‘political’ to include ideas about the
nature of the human subject, or human rationality. 

Constructivism (or Kantian Constructivism) The idea that
the validity of principles derives from a choice (or construction)
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procedure. Constructivism presupposes a complex conception of the
human agent.

Democratic equality Rawls’s favoured interpretation of fair equality
of opportunity, its chief characteristic being that it entails the rejection of
the idea that opportunities should reflect the distribution and exploit-
ation of natural talents. 

Difference principle Income, and other primary goods, should be
distributed such that any inequalities are to the benefit of the ‘least
favoured class’.

Domestic justice The distribution of benefits and burdens within a
single society – domestic justice focuses on the relationship between the
individual and the state.

Envy (and non-enviousness) A person’s desire to limit differentials
between himself and others (Rawls assumes that agents in the original
position are non-envious).

Equal liberty principle Each person is to enjoy an equal scheme of
basic liberties.

Fair equality of opportunity The first part of the second principle: it
is open to four interpretations (see democratic equality, liberal equality,
natural aristocracy and natural liberty).

Formal conception of right The features which any moral principle
should have apart from any substantive content, an example being 
publicity.

General conception of justice An underlying idea of justice rather
than specific principles: Rawls’s favoured general conception is that a
distribution should benefit the least favoured in society.

Ideal historical process Rawls attributes this idea to Locke and 
Nozick: if each transaction is just, then the entire chain of transactions
must be just.

Ideal social process Against Locke and Nozick, Rawls argues that
each transaction could in itself be just but the chain of transactions
unjust. Justice is, in part, an attribute of the overall process.

Ideal theory (and non-ideal theory) The assumption that people
comply strictly with principles of justice and therefore we build a 
theory around that assumption (non-ideal theory does not rest on 
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that assumption: civil disobedience and punishment fall under 
non-ideal theory).

Imperfect procedural justice We have an end which we aim to
achieve (or perfect) but the procedure might fail to achieve it. An 
example is a criminal trial (see also perfect procedural justice and pure
procedural justice)

Just savings principle The requirement that we set aside resources for
future generations.

Legitimate expectations Individuals’ behaviour is affected by what
they understand to be the public rules of justice. For example, if a person
knows that certain income levels attract a certain level of taxation then 
he can have no complaint if that amount of money is taken from his 
pre-taxed income. 

Lexical ordering A higher-level principle must be fully satisfied before
we move to a lower-level one: the equal liberty principle is lexically 
prior to fair equality of opportunity, and fair equality of opportunity is
lexically prior to the difference principle.

Liberal equality An interpretation of fair equality of opportunity:
unmerited advantages should, as far as possible, be removed. 

Life-plan We assume human beings are capable of conceiving of their
lives as stretched out over time and so they will plan accordingly.

Maximax Agents in the original position might choose to maximize
their possible income by ensuring that the rich are as rich as possible (see
maximin)

Maximin Agents in the original position will, Rawls argues, choose to
maximize the income of the poorest in society in case they end up in that
class. 

Mutual disinterest Agents in the original position do not take an
interest in each other’s lives.

Natural aristocracy An interpretation of fair equality of opportunity:
the naturally favoured (the ‘aristocracy’) have a duty (noblesse oblige) to
ensure the naturally unfavoured are taken care of. 

Natural liberty An interpretation of fair equality of opportunity: there
must be equal access, meaning no sexual or racial discrimination, but
natural and socially-derived advantages are not nullified.
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Original position The imaginary situation in which agents choose
principles of justice (see veil of ignorance).

Overlapping consensus The justificatory basis for principles of 
justice: individuals ‘converge’ on those principles from diverse religious
and philosophical perspectives.

Partial compliance (and strict compliance) See ideal theory.

Perfect procedural justice The procedure guarantees (perfects) an
end: agreeing that the person who cuts the cake takes the last piece guar-
antees an equal division of the cake.

Political liberalism The name for a theory of liberalism justified by
restriction to a limited, and supposedly uncontroversial, set of values and
concepts (see also comprehensive liberalism).

Primary goods Short-hand for social primary goods.

Rationality (or the rational) The ability to institute and revise a life-
plan: essentially, rational self-interest.

Reasonable pluralism The situation in which individuals disagree but
recognize that those with whom they disagree can reasonably hold the
beliefs they do.

Reasonableness (or the reasonable) The desire and willingness to
live by moral principles (in contrast to, but not incompatible with, the
‘rational’).

Reflective equilibrium The method by which the principles of justice
are tested against everyday moral intuitions until principles and intu-
itions agree with one another and are in equilibrium

Representation Agents in the original position are representatives of
‘real people’, although they do not know the identities of those they rep-
resent (see veil of ignorance).

Social primary goods The all-purpose means to the realization of our
ends: freedom, income and the bases of self-respect. (Natural primary
goods are the things we are born with: health, strength, intelligence and
so on).

Special conception of justice A particular specification of a more
general conception of justice (see general conception of justice): the two
principles constitute a special conception.
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Stability Political institutions are stable if their operation over time
encourages adherence to them and discourages violation of them.

Strains of commitment Recognition of the challenges on ‘real people’
of living by the principles chosen by agents in the original position –
those agents must take account of the strains of commitment when
choosing principles.

Thin theory of the good The agents in the original position must value
something, and these are the (social) primary goods. 

Veil of ignorance The main feature of the original position: we choose
principles without knowing our identities. We do have general know-
ledge of society.

Well-ordered society A society in which people are willing to live by,
and know others are willing to live by, principles of justice.
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A
abortion 3
agent, concept of 86–87
agent-relativity 98–100
altruism 95–96
Anarchy, State, and Utopia (Nozick) 9,

65, 66
antinomy 89
armed forces 114, 151, 153, 161, 163

see also pacifism
associationist societies 158, 159
Augsberg, Treaty of (1555) 128
autonomy

versus constitutive attachments 89, 92
and distribution, tension between

69–70, 76
forms of 144–46
international relations 155
and Islam 137
limited paternalism 53
moral 105–6, 145
Nozick and 66–70
political 52
public, and individual rights 140–41
rational versus full 33–34, 85–86, 145
and religious commitment 144–49

axiology 88

B
basic structure 173

ideal social versus historical process
view 68–69

justice of versus justice within 28–29

as primary subject of justice 27–28
public/private morality division 72–75
substantive versus methodological

questions 74
benevolent absolutisms 157, 158
Bentham, Jeremy 47
Bowling Alone (Putnam) 10
Buber, Martin 117
burdened societies 157, 158, 161,

163–64
burdens of judgement 132–33, 134,

136, 143, 173

C
Calvinism 128, 129, 143
capitalism 70–71, 156
care, ethic of 90–95
Catholicism 126–29, 146, 163
chain connection 61–62, 173
children 32, 55, 73, 74, 99–100
civic republicanism 161
civil disobedience

conflicting obligations, paradox of
109–10

versus conscientious refusal 111,
113–15

features of 111–13
justification of 110
versus legal protest/rebellion 111
majority rule 108–10
as morally justified law-breaking 107
and sense of justice of majority 111,

114, 115, 119
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